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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
For the District of Columbia. 

No, 89060 At Law. 

The United States of America, ex relatione, Thomas E. 

Lyons, Petitioner, 

vs. 

Frank T. Hines, Administrator of Veterans’ Affairs, 

Respondent. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Petition for Writ of Manda7nus 

Filed June 11 1937 

In the District Court of the United States in and for the 

District of Columbia 

No. 89060 At Law. 

The United States of America, ex relatione, Thomas E. 
Lyons, residing at 3601 Connecticut Avenue, N. W., 
Washington, D. C., Petitioner, 

against 

Frank T. Hines, Administrator of Veterans’ Affairs, 
Vermont and H Streets, N. W\, Washington, D. C., 

^ Respondent 

Your petitioner, Thomas E. Lyons, respectfully repre¬ 
sents : 
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1 . 

That he is a citizen of the United States, a Veteran, a 
resident of the District of Columbia, and that he brings this 
suit in his own right. 

2 . 

That the respondent, Frank T. Hines, is the duly ap¬ 
pointed and acting Administrator of Veterans’ Affairs, 
being charged by law with the duty and responsibility of 
administering all laws of the United States pertaining to 
World War Veterans and their beneficiaries, and is sued as 
such. 

3. 

That while in the military service of the United States 
during the late World War, your petitioner, Thomas E. 
Lyons, applied for and was granted a contract of War Risk 
Insurance in the amount of $10,000.00, converted on July 
1, 1927, to a five year convertible term insurance policy, 
converted on June 1,1931, to United States Government life 
(converted) insurance policy No. K. 703,144-. 

2 4. 

That the World War Veterans’ Act: 1924, as amended, 
(43 Stat. 607), a copy of which is hereunto attached and 
marked Exhibit A, and made a part hereof, provides in Sec¬ 
tion 311 that Total Disability Provisions shall be included 
in United States Government life (converted) insurance 
policies upon “application, payment of premium by the in¬ 
sured, and proof of good health satisfactory to the Direc¬ 
tor.” That although blind in his left eye due to a service 
connected disability and for which the Veterans’ Adminis¬ 
tration had awarded and was awarding compensation, your 
petitioner fulfilled all requirements for the inclusion of a 
Total Disability Provision under Section 311, including 
“proof of good health satisfactory to the Director”, and on 
.Tune 1, 1931, such a provision in the amount of $10,000.00, 
was included in the aforesaid jiolicy No. K. 703,144. 

5. 

That on December 1, 1934, said policy No. K. 70.3,144, in¬ 
cluding the Total Disability Provision, lapsed for non-pay¬ 
ment of premiums. That on February 12, 1935, the peti- 
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tioner tendered payment of all premiums due to date on 
policy No. K. 703,144, includin,<>' the additional premium due 
for the Total Disability Provision, and that on February 25, 
1935, the interest on said lapsed premiums was tendered. 
That on February 19, 1935, the petitioner was notified by 
the Veterans’ Administi'ation to file an application for re¬ 
instatement of policy No. K. 703,144, with the Total Dis¬ 
ability Provision, and to submit to a physical examination. 
That although not required to do so under the terms of Sec¬ 
tion 304, VV'orld War Veterans’ Act: 1924; as amended, or 
the regulations of the Administrator of Veterans’ Affairs 
then in force and published; on or about P^ebruaiw 25, 1935, 
and under protest to res])ondent, your petitioner submitted 
to a physical examination at Mount Alto Hospital, 
3 the Washington Field Facility of the V^eterans’ Ad¬ 
ministration. That your petitioner, to the best of his 
knowledge and belief, was, on February 25, 1935, the day he 
made written application for reinstatement to the respon¬ 
dent, in as good a state of health as on December 1, 1934, 
the due date of the premium in default and also in a good 
a state of health as on June 1, 1931, the date such Total Dis¬ 
ability Provision was issued to him. That the records of 
the examination are peculiarly within the possession of the 
respondent and their contents unknown to the petitioner. 
That on Vlarch 14, 1935, your petitioner was notified by the 
Veterans’ Administration, that his application for rein¬ 
statement of policy No. K. 703,144 had been accepted as to 
“United States Government insurance” but that the re¬ 
instatement of the Total Disability Provision in said policy 
was rejected due to blindness in your petitioner’s “right 
eve ’ ’. 

6 . 

That on various occasions and the first time March 18, 
1935, the petitioner has made written and verbal protest of 
such rejection and has requested the respondent to rein¬ 
state the aforesaid Total Disability Provision. That your 
petitioner tendered all premiums accruing on said Total 
Disability Provision from the due date of the jjremium in 
default up to July 2, 1935, on which date he was notified by 
the respondent that the V'eterans’ Administration would no 
longer accept remittances for such premiums. That your 
petitioner is ready and willing to tender all premiums which 
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this Court may declare due and payable for the reinstate¬ 
ment of said Total Disability Provision in policv No. K. 
703,144. 

7. 

That the resi)ondent has refused and still refuses, to re¬ 
instate the aforesaid Provision, and that in answer to peti¬ 
tioner’s written request of October 19, 1936, for a review 
of his claim to reinstatement by the Board of Vet- 
4 erans’ Appeals, the respondent in a written reply, 
dated Xovember 10, 1936, igntiored the request for 
such review and stated that if petitioner desired to submit 
another brief new in substance he, the respondent, would 
determine whether or not based thereon a further review 
was warranted. 

8 . 

That your petitioner had nothins,* new in substance to sub¬ 
mit to the respondent and wrote him to that effect, asking 
for a final letter of rejection on April 13,1937. That the re¬ 
spondent replied on April 30, 1937, stating that his original 
rejection was affirmed and continued. 

9. 

That the petitioner has a service connected disability, 
namely, that he is blind in his left eye, and is entitled to all 
the statutoiy rights and privileges of Section 304, of the 
World War Veterans’ Act: 1924, as amended, including the 
right to reinstatement of United States Government life 
(converted) insurance policy Xo. K. 703,144 with the Total 
Disability Provision authorized by Section 311, of the World 
War Veterans’ Act: 1924, as amended; embodied therein. 

10 . 

That the copies of Insurance Form 752, liereunto attached 
and marked Exhibits B, C and D, and made a part hereof, 
are the published regulations of the Veterans’ Administra¬ 
tion for the administration of all affairs concerning United 
States Government Life Insurance, insofar as the peti¬ 
tioner’s rights in the premises are concerned. 

11 . 

The following is the Reinstatement Provision (section 8) 
of Insurance Form 752, Revised August 1934, Vet- 


UNITED STATES ET AL. VS. FRANK T. HINES. 


5 


5 erans’ Administration, (Exhibit B) which was valid 
and in force at the time your petitioner made applica¬ 
tion and is applicable in the premises: 

“A United States Government Life Insurance policy, if 
it has not been surrendered for a cash surrender value, may 
be reinstated at any time after lapse upon evidence of the 
insurability of the insured satisfactory to the Administrator 
of Veterans’ Atfairs, and upon payment of all premiums in 
arrears, with interest from their several due dates at the 
rate of 5 percent j)er annum, and the payment or reinstate¬ 
ment of any indebtedness which existed at the time of such 
default, with policy loan interest, and under the following 
conditions: 

(a) Within three calendar months from the date of lapse 
including the calendar month for which the unpaid premium 
was due, provided the apiilicant is in as good health as at 
the due date of the premium in default, and submits a prop¬ 
erly executed Form 744, Application for Reinstatement, or 
page 1, of Form 807, Application for Reinstatement. 

(b) After the expiration of three calendar months from 
the date of lapse, jirovided the applicant is in good health 
and submits Form 807, Application for Reinstatement, com¬ 
pletely executed, substantiated by a report of full medical 
examination on Page 3 of Foi-m 807 by a physician licensed 
to practice medicine. 

(c) If a veteran is not in good health, and his physical 
or mental disability is the result of an injury or disease 
suffered or contracted or aggravated in the active service 
during the period of the World AVar, he may apply for re¬ 
instatement of United States Government Life Insurance 
within two years after the date of lai)se, ])i‘ovided he is not 
totally and permanently disabled and submits proof satis¬ 
factory to the Administrator of Veterans’ Affairs to that 
effect”. 

12 . 

That Insurance Form 744, Application for Rein- 

6 statement, hereunto attached and marked Exhibit E, 
and made a ]iart hereof; and page 1 of Insurance 

Form 807, Application for Reinstatement, hereunto at¬ 
tached and marked Exhibit F, and made a part hereof, are 
the forms referred to in sub-divnsion (a) of the above stated 
Reinstatement Provision (section 8). Question number 
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two of Form 744 and question number five of Form 807 are 
identical, reading “Are you now in as good health as you 
were at the due date of the premium in default?” That 
your petitioner, to the best of his knowledge and belief, 
was, on P'’ebruary 25, 1935, the day he made written appli¬ 
cation for reinstatement to the respondent, in as good a 
state of health as on December 1, 1934, the due date of the 
premium in default. Insurance Form 807, revised October 
1934, (Exhibit F), in force at the time your petitioner made 
application for reinstatement, and which he was required 
to execute in its entirety, including the medical examiner’s 
rei)ort, expressly states that a medical “examination is nec¬ 
essary only where insurance has lapsed for more than three 
months. ’ ’ 

13 . 

That your petitioner was qualified and entitled to rein¬ 
statement under both sub-divisions (a) and (c) of the 
above stated Reinstatement Provision (section 8). The 
above stated Reinstatement Provision (section 8) of In¬ 
surance Form 752, Revised Augn^ist 1934, Veterans’ Admin¬ 
istration; was reprinted verbatim in Insurance Form 752, 
Revised May 1935, Veterans’ Administration (Exhibit C). 

14 . 

That the following is the part of the Total Disability 
Provision (paragraph 9, section 19) of Insurance Form 
752, Revised August 1934, V'eterans’ Administration, (Ex¬ 
hibit B) which is applicable in the premises and which 
7 was valid and in force at the time your petitioner 
made application for reinstatement: 

“The total disability provision may be canceled by the 
insured at any time upon written request to the Veterans’ 
Administration, accompanied by the policy and the pro¬ 
vision for endorsement. The pro^’ision shall terminate and 
be of no further force and effect if any premium on the 
policy or on the provision be not ])aid when due or within 
the grace period of 31 days thereafter. If a premium is not 
paid as stipulated, then the provision shall cease and ter¬ 
minate, but may be reinstated upon evidence of good health 
satisfactory to the Administrator of Veterans’ Affairs and 
upon payment of all premiums in arrears with interest at 
the rate of 5 percent per annum from the due date of each 
premium. ’ ’ 






UNITED STATES ET AL. VS. FRANK T. HINES. 


7 


15. 

That your petitioner was qualified and entitled to rein¬ 
statement under the above provision for the reason that, 
with the same service connected disability, namely, blind¬ 
ness in his left eye, which was used as a basis for refusal to 
reinstate, your petitioner satisfied the requirement of 
“iifood health satisfactory to the Administrator of Veterans’ 
Affairs” on June 1, 1931, the date such Total Disability 
Provision was originally issued to him. The above quoted 
part of the Total Disability Provision (paragraph 9, section 
19) of Insurance Form 752, Revised August 1934, Veterans’ 
Administration, was reprinted verbatim in Insurance Form 
752, Revised May 1935, Veterans’ Administration (Exhibit 
C). 

16. 

That in February 1936, one year after your petitioner 
made application for reinstatement, the respondent 
amended his published regulations governing the reinstate¬ 
ment of Total Disability Provisions in United States Gov¬ 
ernment Life (converted) insurance policies. 

8 The following is the amended Reinstatement Pro¬ 

vision (section 8) of Insurance Form 752, Revised 
February 1936, Veterans’ Administration (Exhibit D) : 

“A United States Government life-insurance policy (see 
note), if it has not been surrendered for a cash surrender 
value, may be reinstated at any time after lapse upon evi¬ 
dence of the insurabilitv of the insured satisfactorv to the 
Administrator of Veterans’ Affairs, and upon payment of 
all jjremiums in arrears, with interest from their several 
due dates at the rate of 5 percent per annum, and the pay¬ 
ment or reinstatement of any indebtedness which existed at 
the time of such default, with policy loan interest, and un¬ 
der the following conditions: 

(a) Within three calendar months from the date of lapse 
including the calendar month for which the unpaid premium 
was due, provided the applicant is in as good health as at 
the duo date of the premium in default, and submits a prop¬ 
erly executed Form 744, Application for Reinstatement, or 
page 1 of Form 807, Application for Reinstatement. 

(b) After the expiration of three calendar months from 
the date of lapse, provided the applicant is in good health 
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and submits Form 807, Application for Reinstatement, com- 
plcleiy executed, substantiated by a report of full physical 
examination on page 3 of Form 807. 

This examination will be made without charge at any 
Veterans’ Administration regional office or facility which 
employs a full time physician, or it may be secured at the 
expense of the apidicant from any physician designated by 
the Veterans’ Administration. 

(c) If the veteran is not in good health, and his 
9 physical or mental disability is the result of an in¬ 
jury or disease suffered or conti-acted or aggravated 
in the active service during the ])eriod of the World War, 
he may apply for reinstatement of United States Govern¬ 
ment life insurance within two years after the date of lapse, 
provided he is not totally and i)ermanently disabled and 
submits proof satisfactory to the Administrator of Vet¬ 
erans’ Affairs to that effect. 

Xote: (If the total disability i)rovision described in para- 
grai)h 21 has been added to the policy, the total disability 
provision may be reinstated only if the applicant is in good 
health and submits the report of a full physiciil examina¬ 
tion.) ”. 

The following is the amended part of the Total Disabil¬ 
ity Provision (])aragraph 9, section 21) of Insurance Form 
752, Revised Febniarv 1936, Veterans’ Administration (Ex¬ 
hibit D): 

“The total disability provision may Ix' canceled by the 
insured at any time upon written request to the Veterans’ 
Administration, accompanied by the policy and the pro¬ 
vision for endorsement. The provision shall terminate 
and be of no further force and effect if any premium on 
the policy or on the provision be not ])aid when due or with¬ 
in the grace period of 31 days thereafter. If a ])remium is 
not as sti])ulated, then the provision shall cease and ter¬ 
minate, but may be reinstated upon evidence of good health 
satisfactory to the Administrator of Veterans’ Affairs and 
iqion paj’inent of all premiums in arrears with interest at 
the rate of 5 percent per annum from the due date of each 
uremium. Reinstatement of the ])rovision may be effected 
only if the applicant is in good health and submits the re- 
iiort of a full physical examination.” 


I 
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17 . 

That the respondent’s action in making the amended reg¬ 
ulations as contained in sections 8 and 21 of Insurance 
Form 752, Revised February 1936, Veterans’ Admin- 

10 istration, retroactive to the date of your petition¬ 
er’s application for reinstatement on February 25, 

1935, and \vithout notice to your petitioner, is capricious, 
arbitrary, clearly contrary to law, and in utter disregard 
of your petitioner’s rights in the premises. 

18. 

That the respondent’s action, without notice to your pe¬ 
titioner, in establishing a ditferent and stricter standard of 
health requirement for the reinstatement of the Total Dis¬ 
ability Provision in your petitioner’s United States Gov¬ 
ernment life (converted) insurance policy, from that stand¬ 
ard which existed at the time of issuance of your petition¬ 
er’s United States Government life (converted) insurance 
l)olicy, with the Total Disability Provision included, is ca¬ 
pricious, arbitrary, clearly contrary to law, and in utter 
disregard of your petitioner’s rights in the premises. 

19. 

That for the reinstatement of lapsed insurance issued 
under section 310 of the aforesaid Act (Exhibit A), the 
health requirement is as follows: “PROVIDED, That such 
person is in good health and furnishes evidence satisfac¬ 
tory to the Director to this effect”. That applicants for 
the reinstatement of lapsed insurance issued under section 
310, of the aforesaid Act, who have lost a leg, an arm, the 
sight of one eye, or are totally deaf in one ear, have been 
and are now acee])ted for reinstatement by the respondent 
as indicated by a copy of a memorandum prepared by the 
Solicitor of the Veterans’ Administration and approved by 
the res])ondent on February 7, 1933, hereunto attached and 
mai’ked Exhibit G, and made a part hereof. That for the 
Reinstatement of lapsed insurance issued under section 311 
of the 'World "War Veterans’ Act, 1924: as amended; the 
health requirement as stated in the respondent’s regula¬ 
tions, paragraph 9, section 19, of insurance Form 

11 752, Revised August 1934, Veterans’ Administration 
(Exhibit B), published and in force at the time your 
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petitioner made application, was “ Evidence of irood health 
satisfactory to the Administrator of Veterans’ Affairs.” 
That the res])ondent’s action in refiisini^ to reinstate your 
petitioner’s Total Disability Provision on the gTOunds that 
he was not in ,e;ood health, due solely to the loss of sijjfht 
in one eye, is eai)ricious, arbitra.ry, clearly contrary to law, 
and in utter disrej»:ard of your petitioner's riii'hts in the 
premises. 

20 . 

Vour petitioner avers that under tlie ])rovisions of the 
World War Veterans’ Act: 1924, as amended, hereinbe¬ 
fore referred to, the respondent was duly qualified under 
the law to reinstate the said Total Disability Provision in 
your petitioner's policy Xo. K. 703,144; that your peti¬ 
tioner at all times has stood and now stands in constant 
readiness and is, in fact, ready, able and williii" actually 
and in all res])ccts of every kind and nature whatsoever 
fully and completely to coin})ly with all of the respondent’s 
re‘j:ulations in force and published on the date of his appli¬ 
cation for reinstatement and made pursuant to the law in 
respect of the duties and oblifrations of an applicant for 
reinstatement under the Act aforesaid, and petitioner avers 
that the Administrator of Veterans’ Affaii-s is without au¬ 
thority of law to rejec't his ai)plication upon any jrround, 
and especially ui)on the i>'round of blindness in petitioner’s 
left eye, approval of an application for reinstatement of a 
Total Disability Provision in a United States Government 
life (converted) insurance i)olicy, from an applicant (piali- 
fyini»- under the Act aforesaid and the respondent’s reii:ula- 
tions then in force and ])ublished, beini*- a ])urely minis¬ 
terial duty involving no discretion whatever on the part 
of the Administrator of Veterans’ Affairs. 

21 . 

The ])etitioner, due to the refusal of the Admin- 
12 trator of Veterans’ Affairs to ai)prove in toto his 
duly and ])roperly made application for the rein¬ 
statement of said policy Xo. K. 70.3,144, including the Total 
Disability Provision, is without remedy in the j)remises, 
unless a remedy be granted him by this honorable Court 
commanding the Administrator of Veterans’ Affairs to 
reinstate your petitioner’s application in its entirety, to 
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approve the same, and to reinstate the Total Disability 
Provision for which your petitioner made application. 

WHERPIFORE by reason of the premises, petitioner 
prays: (1) That a writ of mandamus be issued out of this 
Court directed to the respondent Frank T. Hines, as Ad¬ 
ministrator of V'eterans’ Affairs, commanding him to re¬ 
instate the aforesaid policy No. K. 703,144 in its entirety, 
including the aforesaid Total Disability Provision, under 
the provisions of Section 304, The World War Veterans’ 
Act: 1924, as amended: 

and the petitioner believing himself entitled to said writ, 
claims the same as a statutory right, but if the same be de¬ 
nied, then, in the alternative, saving and excepting his claim 
to said writ, the petitioner prays: 

(2) That a writ of mandamus be issued out of this Court 
directed to the respondent Frank T. Hines, as Adminis¬ 
trator of Veterans’ xVffairs, commanding him to reinstate 
the aforesaid policy No. K. 703,144, in its entirety, includ¬ 
ing the Total Disability Provision, as provided by Sections 
8 and 19, Insurance Form No. 752, Revised August 1934, 
Veterans’ Administration; 

and the |)etitioner believing himself entitled to said writ, 
claims the same as of right, but if the same be denied, 
then, in the alternative, saving and excepting his claim to 
said writ, the petitioner prays: 

(3) That a writ of mandamus be issued out of this Court 

directed to the resi)ondent Frank T. Hines, as Ad- 
13 ministrator to Veterans’ Aflfairs, commanding him 
to reinstate the Total Disability Provision, in the 
aforesaid policy No. K. 703,144, according to the standard 
of health required of the petitioner for the original issu¬ 
ance of the Total Disability Provision on June 1, 1931, un¬ 
der the provisions of Section 311, The World War Vet¬ 
erans’ Act: 1924, as amended; and as a preliminary to 
the issuance of such writ of mandamus, that a rule be laid 
upon the respondent Frank T. Hines, as Administrator of 

Veterans’ Affairs, to show cause on or before. 

1937, why such writ should not be issued. 

PETITIONER prays for such other right or rights, re¬ 
lief or order, including all of petitioner’s costs herein as 
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to the Court may seem proper and the nature of the case 
mav require. 

THOMAS E. LYONS 
Petitioner 

Dist. of Columbia 
(Washington) 

I do solemnly swear that I have read the foregoing Pe¬ 
tition by me subscribed and know the contents thereof, 
that the matters therein stated as of my own knowledge are 
true and those matters stated upon information and belief 
I do believe to be true. 


ALICE I. ^MACDONALD 
(Seal) Notary Public 


THOMAS E. LYONS. 
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EXHIBIT “E” 

Vetenins Adminisatrion State. 

Insurance Form 744 Policy No. K. 

, Kev. Jan., 1932 Claim No. C. 

APPLICATION FOR KEINSTATE.MENT OF UNITED STATES 
GOVERNMENT LIFE INSURANCE 


This form should be used only where the applicant applies for the reinstate¬ 
ment of insurance within three months from the due date of the premium in 
default. If insurance has lapsed for a period longer than three months, appli¬ 
cation for reinstatement must be made on Form 807. 


1.1, the undersigned, hereby apply for the reinstatement of $. 

insurance granted to me under Policy No. K., now lapsed on 

account of the nonpayment of the ijremium for the month of., 

19...., within the grace period of 31 days. As a condition to the rein¬ 
statement of this insurance 1 do hereby certify that the answers to the fol¬ 
lowing questions are true to the best of my knowledge and belief, and are 
made as of the day on which this application is submitted to the Veterans 


Administration or deposited in the United States mail. 

2. Are you now in as good health as 

3. Are you now permanently and 

you were at the due date of the 

totally disabled? 

premium in default? | 


Answer. 

Answer., . 

(Write “Yes’’or “No”) j 

(Write “ Yes ’ ’ or “ No ’’) 


4. Have you been ill, or contracted any disease, or suffered any injury, or been 
prevented by reason of ill health, from attending your usual occupation, or 
consulted a physician in regard to your health, since lapse of this insurance? 

Answer . 

(Write “ Yes ” or “ No ”) 

If answer is “Yes’’, give dates and full particulars, including the name 
and address of physician . 


i 


5. Have you ever made application for Government Compensation? 
If so, give Claim Number C. 


Signed at.on this.day of. 19.... 

(City or Town) 

Witness. . 

(Signature of Witness) (Signature of Applicant) 


(Address (Address) 


THIS FORM SHOULD BE FULLY COMPLETED AND SIGNED BY i 
THE APPLICANT AND MAILED OR OTHERWISE DELIVERED TO i 
THE VETERANS ADMINISTRATION IMMEDIATELY AFTER EXECU- I 
TION. I 

i 

I 

! 




























VETEKANS ADMINISTRATION 
Xiisunmoe Form 807 
U«V. OcL 1934 


APPLICATION FOR REINSTATEMENT 
OF GOVERNMENT LIFE INSURANCE 


\ Applicant moat (ill ont and sign the fizst pa» of application for reinstatement in erery case. If insurance has lapsed for mor^ 
^than tnreo months, including the grace month, ue Meoical examination on revazse side of this form is also requited. 

4 


L* Mr same in Inn. (Ebst.) 

(Pl«aM pitat or type.) 


(Middle.) 


2. Ptiiey nrnnbf. 


>• My bone eddms 


(Street and Na) 


(City, towxi, or poet oflloa) 


(State.) 


Mafflns addren. 


Z bemby apply lor the xatnatatement of I 


__ O ei emui e n t Lite Zasntaace gt e nled la me nader the prevlaiaos of (be War Slak laiamce Ad; or 


(heWotld War Veterans* Act. 1S24, and e mendmen te thereto, new lapsed fcr the nanuuyiu enteryremhun tor Ihe month of ___.19 . 

or vlthin the Kzace pectod o( (hiity-one dayt. Aa a canditton to the xetzaSdamoot ol (ma titaatmnra^ I do haxelv oaitity that the ana w er a to the toUeerlns q aeeUena 
ere true to the beat el my knovledce and belleL 

Axe yen near tax aa feed health aa yen were et the dne date el (he prantnm tax delanlt? . ____ 

6. Are yen at pceeent eogerlnaftcm tm dtoebUtty wbidx to the reanlt et an in)niy or Okimf, er et en aii r a r at to n Qiereei. aoffered or contracted tax the acthre xxilUtaiy or 
mnal eexalee dnitaic the wodd war? (It ae^ gtae ten A«a«<ie aa to the nature ol each «^^^abp^ « y /^flateie. « bxlnxy, where and when mriraftart. and wbat treat* 

maal.gaixy,labetot i ec e lTedat tbta (texa.) -_ _ ______ 












MEDICAL EXAMINATION 

This examination is necessary only where insurance has lapsed for a period of more than three months. 
- 1. APPLICANT'S OWN STATEMENT 



21. What openitiOD* h«vc you had? Deaciibe fully. sMsc dates, alao name aad addreae at waiaeatSiaz au neo c 
























2. MEDICAL EXAMINER’S REPORT 


Examination not acceptable if made by a relative of applicant. 


30. Height in ahoea. 

_ft._in. 

31. Weight, coat and veat ofL 

Bat._Iba. or weighing_the. 

82. Girth of cheat, normal in. 

Forced acpiratioa_in.: farced inajaradon_in. 

• 33n Oirthofubdomcn 

—......... in. 

34. STATE PULSE RATE: 

(a) Before exereia^ (c) One■fter . . 

85. Blood preaaur^: 

Syatolic _ 

(b) Immediately after (d) Two n^innref after... 

Intfryment uaed _ 


(Take diasMlic presniro at the disappearance of all sounds) 


86. After ( 


I do yen find any abnormality at the heart? 


!• it irresular?__ Doea it in t er m it?___ Za there a murmur?______ 

_ (If any heart diaability fa found or a ua pccted, co m plete Special Heart g a a min a tinn on rc e erae aide.) 

37• Baa appHcant’a weisht increaaed recently? ....__ Diminiahed? ____ It ao, atate cauae, how much, and within what period 


38. After eaamirtatioo, do you find any abnormality of the lann?___ (Afternoon t empera ture ia required in alendcr peraooa with a ua pected tuberculoaia 

tendency or with a<»|ricioua aifna.) Obtain a careful huttory of every aonmllcd pleuriay caae with apecial reference to ouratioo. effuaion, and what diaeaae 
it followed. Record the facta he^ (If tuberculoaia ia tduad or aaapacted, complete Special Tubmuloaia ItTaminarion on revera e aide.) 


89. After an examination do you firtd any abnormaUty of the nervo n a ay atem ? __ Skin? 

Diceadve aratam? CAaawcr each ’’Yea” or *7fo.'0 Zf ’’Yea” deaoibe fully __ 


Bar?_ Bya?_ ... Abdomen?. 


40. URINALYSIS: 

Specific ir a v i ty. 




Cwta 


Have Tou knowledca that the urine 
emnmed 


nod waa paaa e d by die applicaat 


at the time of erainin a t ion? 


Reactioo. 


_ Snear___ _ ___ Un or gani aed Sediment, 

(Mlcroacoplc examination la raqnfaad tf albrnnla Is preeant)_ 


41. Haa applicant ever had aypUHa? ..I 42. Any defecta in dm ai|^ or bearing 


atata degree of impairmcat of each car and 


48. Any defonai^ or d epartur e flrom in 

0OX Kiptet? 















































SPECIAL TUBERCULOSIS REPORT 

(In caset; of suspected tubeicoloeis, the following information must bo fumi^ed.) 

Teiapoi»h«x»___ Pnl**__ Thne of _ 

Hoftht. wftli tbeea.In. Weight (wUhoiit coot).the. Did 70a weigh the mas jeendt?- 

KoonaL.—.. ..Xha. Lowett _Iba. Spntsm(poaitiwornegattve}... 

(ICsa'a statement.) (Within 1 year, date.) (Within 1 year, date.) 

n poaithK, how many apechneita worn ...1______ 



EZAHINATIOIT OP CHEST 

■MaWMIy ___ _ _ _ _ 


Piftloltatkia: 

Wiwmlh**- .. .. . . 


T^ihi—Lmi* 0. Tim#* . .. 


T U^. 






L hmg: 


(Me exaiHi»aH oo is acopt^ild wflhoigt aoaetihafion daring nonial b^iratiea, (oOowiag expiralory cnugfa.) 


Indicat e 


of ^ f ff ^ lobo hy lo^i 
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175 Exhibit “G” 

COPY 

Vete rans Administration 

Date Feb. 6,1933 

From the Solicitor 
To The Administrator 
Subject Reinstatement of Insurance 
Under Regulation 15, 

You have referred for my comment and recommendation 
a memorandum to you from the Assistant Administrator, 
Mr. Breining, under date of January 18, 1933, reading as 
follows: 

“On February 9, 1932 a memorandum was approved by 
you in which it was recommended that applications for in¬ 
surance in whicli the applicants had lost a leg, an arm, the 
sight of one eye or was totally deaf in one ear, should be 
rejected as not being in good health. This recommendation 
\vas intended only for applications for new insurance under 
Section 310 and was not meant to apply to applications for 
reinstatement under Regulation 15. 

“It is recommended that those applicants who have lost 
a leg, an arm, the sight of one eye or totally deaf in one ear, 
who were accepted under Section 310 in accordance 
with the former ])rocedure, be reinstated under Regulation 
15 in the event of a lapse, provided they are otherwise in 
good health.” 

It may be noted that this memorandum has been attached 
to the converted insurance file K-625, 715, The memoran¬ 
dum of the Solicitor, (3 Sol. 232), of February 9, 1932, to 
which Mr. Breining refers and which was approved by you, 
was based on the proposition that Section 310, World War 
Veterans’ Act, 1924, as amended, requires as a prerequisite 
to its benelits that the insured must be in good health and 
must submit evidence satisfactory to the Director (Admin¬ 
istrator) to that effect. Whether or not a given applicant 
is in good health is a question of fact and whether the evi¬ 
dence submitted to establish such fact is sufficient is pri- 

marilv for the deteiTnination of the insurance and medical 

* 

experts. You were advised, however, that from a legal 
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standpoint there was no objection to the proposed recom¬ 
mendation which was consistent with the requirements of 
the law and which was, in effect, that applicants for insur¬ 
ance under Section .‘HO who may have lost a lei»’, an arm, 
the sig'ht of one eye, or who may be totally deaf in one ear, 
should be rejected as not being in good health. 

176 This recommendation, as Mr. Breining now points 
out, clearly dealt with applications for insurance un¬ 
der Section 310 and was not intended to affect the general 
standards for reinstatement under Regulation 15 (V.B.). 
Fnrthermoi*e. as the recommendation involved a somewhat 
stricter re<iuirement than had been laid down for applica¬ 
tions under Section 310 in the past, it is obvious that it 
would not have any retroactive effect so as to disturb or 
invalidate a])plications for insurance under Section 310 al¬ 
ready granted prior to the ap])roval of the memorandum 
of Februai-y 9, 1932. 

In response to your request for a recommendation, I 
would state that I concur with Mr. Bi’eining’s recommenda¬ 
tion that where an ap])lication for insurance under Section 
310 had previously been granted in accordance with the 
then existing procedure and where the insured at the time 
such insurance was gi‘anted had lost a leg, an arm, the sight 
of one eve, or was totallv deaf in one ear, such insured 
should be permitted, upon the lapse of said insurance pre¬ 
viously granted, to bo reinstated under Regulation 15, pro¬ 
vided the applicant otherwise is in good health. In short, 
I agree with Mr. Breining’s interpretation of the approved 
memorandum of February 9, 1932, to the general effect that 
said memorandum was not intended to be applied retro- 
activelv. 

J. O’C. ROBERTS 

File Att. 

APPROVED BY ADMINISTRATOR 2/7/33 

F. T. H. 

W. 


GPH / J WBy/a jm 
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177 Rule to Show Cause 

Filed June 12 1937 

On consideration of the petition of Thomas E. Lyons, 
filed herein on the 11th day of June 1937, it is by the Court 
this 12th day of June 1937, 

ADJUDGED AND ORDERED That the respondent 
Frank T. Hines, Administrator of Veterans’ Affairs, show 
cause, if any he have, on or before the 13th day of July 1937, 
at 10:00 o’clock A. ]\I., why a writ of mandamus should not 
be issued as prayed in said petition, provided a copy of said 
petition and this rule is served upon said respondent on or 
before the 19 day of June 1937. 

DANIEL \V. O’DONOGHUE 
Justice. 

Marshal’s Return 

Served a copy of the above rule and petition on the above 
named Frank T. Hines adm. &c. PERSONALLY 6/14/37. 
JOHN B. COLPOYS, U. S. Marshall in and for the Dist. 
of Columbia By H. C. ALLEN Deputy U. S. Marshal K. 


Answer of Respondent to the Petition for Writ of Manda¬ 
mus and Return to the Rule to Show Cause. 

Filed July 12 1937 

*####*•*•• 

Now comes the respondent, Frank T. Hines, Adminis¬ 
trator of Veterans’ Affairs, for answer to the petition filed 
herein and for Return to the Rule to Show Cause, or to so 
much thereof as he is required to answer, answering says: 

1 . 

Answering paragraph one of said petition, respondent 
says that he has no information or knowledge sufficient to 
form a belief as to the averments thereof. 

178 2. 

Answering paragraph two of said petition, respondent 
admits the averments thereof. 
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3. 

Answorinir para^Taph tliroc of said iietition, respondent 
admits that the petitioner, while in the United States Mili¬ 
tary Service, duly a])plied for and was efranted a contract of 
Yearly Renewal)l(‘ Term Insurance in the amount of 
$10,000.00. Kespondent says premiums were i)aid on said 
insurance to include the month of December, 1918. The 
veteran was discharged from the service on Xovember 30, 
1918 and, etTective PYbruary 1, 1920, he reinstated said in¬ 
surance and paid the pi-emiums thereon through April, 1920. 
EtTective September 1, 1920 he again reinstated his said 
term insurance and paid [)remiums thereon through Xovem¬ 
ber, 1921. On A])ril 4, 1922, ])etitioner submitted apjilica- 
tion for reinstatement of his said term insurance and con¬ 
version of the same to a 20 Payment Life Policy. This re¬ 
instatement could not be etTected under tlie good health 
provisions of the regulations but could have been etTected 
under Section 408 of the War Risk Insurance Act as 
amended (42 Stat. 152")). Reinstatement was not effected 
under said Section for the reason that no remittance to 
cover iiremiums in arrears, with interest, was received or 
subseiiuently tendered by him, which was necessary in order 
for petitioner to secure reinstatement and conversion of 
said insurance under then existing law. By ai)])lication of 
July 1, 1927, petitioner ai)plicd for reinstatement of his 
said term insurance and conversion thereof to a Five Year 
(Convertible Term Policy. The same was granted effective 
July 1, 1927. He paid premiums thereon through June, 
1928. Effective September 1, 1928, his said Five Year (Con¬ 
vertible Term Policy was reinstated. Effective June 1, 1931, 
petitioner's said Five Year (Convertible Term Policy was 
changed into a 20 Payment Life Policy, and at the 
179 same time he api)lied for and was granted total dis¬ 
ability insurance under Section 311 of the World 
War Veterans’ Act, 1924, as amended. Premiums were jjaid 
through Xoveml)er, 19.34. On February 25, 1935 petitioner 
api)lied for reinstatement of said 20 Payment Life Policy, 
with the Total Disability Provision. His 20 Payment Life 
i^olicy was reinstated but the Total Disability Provision 
was not, for the reasons hereinafter set forth. 
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4. 

Answering- paragraph four of said petition, respondent 
submits that the references made therein to the pi-ovisions 
of the World War Veterans’ Act, 1924, as amended, are 
matters of statutory law, which he is not reejuired to answer. 

Further answering paragraph four of said ])etition, re¬ 
spondent admits that Section 311 of the World War 
Veterans’ Act, 1924, as amended, (38 U. S. C. A. r)12b) pro¬ 
vides that the Total Disabilitv Provision shall be included 

« 

in the United States Govei-ninent Life ((’onvei-ted) In¬ 
surance policies, uj)on a))])lication and ]uiynient of i)remi- 
ums and upon ])roof of good health satisfactoi-y to the ad- 
mistrator. Further answering said paragraihi, respondent 
says that, elTective June 1, 1931, when jietitioner changed 
his Five Year (’onvertible Term Policy to a 20 Payment Life 
Poliev, the Total Disabilitv Provision was included therein, 
although the petitioner was blind in the left eye. £Respon- 
dent avers, however, that the granting of said Total Dis¬ 
ability Provision of said Insui-ance was in error, as tlm, ^ 
petitioner was not then in good health.^ -- 5' 

0 . 

Answering j)aragrai)h five of said petition, respondent 
admits that said policy K-703,144, including the Total Dis¬ 
ability Pi-ovision, la])sed for the nonpayment of premium 
due December 1, 1934. Res])ondent says that on February 
12, 1935 the i)etitionei- tendered ))ayment of all premiums 
which would have been paid on said policy K-703,- 
180 144, including the additional premiums which would 

have been ])aid for the Total Disability Provision 
had the same been kept in full force and etfect, and that on 
February 25, 1935 the interest on said premiums was ten¬ 
dered. Res])ondent admits that petitioner was notified that 
he must submit to a physical examination before his appli¬ 
cation foi- reinstatement of his said ])olicy, including the 
Total Disability l^rovision, could be acted upon. Respon¬ 
dent admits that ))etitioner submitted to the ])hysical e.x- 
amination as alleged. 

Furthei- answering said paragraph five, respondent ad¬ 
mits that the evidence submitted showed lu ditionei- was in 
as good a state of health onJPebruary 25,. 19J5.as^he was oh 
DecemberT~'T934. duo date^Hhe premiu m in defaul^ and. 
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on the basis of such physical condition and his statement, 
his 20 Pa\Tnent Life Policy was reinstated, but the Total 
Disability Provision thereof was not reinstated because he 
was not in jicood health. Respondent admits that on March 
14, 1935 petitioner was notified by the Veterans’ Adminis¬ 
tration that the application for reinstatement of said policy 
K-703,l-U had been accejited as to United States Govern¬ 
ment Life Insurance but tliat the application for reinstate¬ 
ment of the Total Disability Provision attached to said 
policy was rejected. 

6 . 

Answering so much of paragra])h six of said petition as 
resyiondent is adv’ised he is required to answer, respondent 
admits that petitioner was notified that the Veterans’ Ad¬ 
ministration would not accept further remittances tendered 
as premiums on said Total Disability Provision. 

7. 

Answering paragraph seven of said i)etition, respondent 
admits that he refused and still refuses to reinstate the 
Total Disability Provision of said jiolicy, for the reason that 
petitioner was not in good health at the time that he made 
application for such reinstatement and is not now in 
181 good health. 

8 . 

Answering paragraph eight of said ]ietition, res])ondent 
admits that the rejection of his ap])lication for reinstate¬ 
ment of the said Total Disability Provision was affirmed by 
letter from the Veterans’ Administration dated April 30, 


Answering paragraph nine of said petition, respondent 
avers that whether the petitioner has a service connected 
disability is immaterial for purposes of total disability in¬ 
surance. Respondent avers that Section 304 has no ap¬ 
plication to reinstatement of total disability insurance. 

10 . 

Answering paragraph ten of said petition, respondent 
says that the Exhibits B, C and D, referred to therein, are 
not regulations of the Veterans’ Administration. They are 
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l^amphlets issued as information concerning Government 
Life Insurance and premium rates, jjublished from time to 
time, and, while they contain many references to regula¬ 
tions, they do not embody all the laws and regulations relat¬ 
ing to the subject matter. 

11 . 

x\nswering paragraph eleven of said petition, respondent 
says that the laws and regulations referred to pertain to 
Government Life Insurance policies and do not provide for 
reinstatement of total disability insurance, except and un¬ 
less proof of good health satisfactory to the Administrator 
is made in connection with reinstatement of a Government 
Life Insurance policy which includes a Total Disability Pro¬ 
vision. The reinstatement of the Total Disability Provision 
of such policies is governed by the Total Disability Pro¬ 
vision promulgated under authority of law, which reads in 
part as follows: 

182 “This provision shall terminate and be of no further 
force and effect if any premium on the policy or 
on this provision be not paid when due or within the grace 
period of thirty-one days thereafter. If a premium be not 
paid as stipulated, then this provision shall cease and ter¬ 
minate, but may be reinstated upon evidence of good health 
satisfactory to the Administrator of Veterans’ Affairs, and 
upon the payment of all premiums in arrears with interest 
at the rate of five per centum per annum from the due date 
of each premium. ’ ’ 

12 . 

Answering paragraph twelve of said petition, respondent 
says that the question number two on Form 744- and ques¬ 
tion number five on Form 807 refer to reinstatement of Gov¬ 
ernment Life Insurance, because it is on a comparative 
health basis, whei-eas reinstatement of total disability in¬ 
surance must be upon proof of good health satisfactory to 
your respondent. Respondent further says that Form 807 
contains the statement “examination is necessary only 
where insurance has lapsed for a period of more than three 
months.” This note is for purposes of Government Life 
Insurance only, as total disability insurance may be rein¬ 
stated only upon proof of good health satisfactory to the 
Administrator. 
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13. 

Answering paragraph thirteen of said petition, respon¬ 
dent denies the av’erments thereof as alleged. Respondent 
says that petitioner was entitled to reinstatement of his 
Government Life Insurance, whicli was reinstated, but peti¬ 
tioner was not entitled to reinstatement of the Total Dis¬ 
ability Provision, because he did not furnish proof of good 
health satisfactory to the Administrator. 

14. 

Answering paragraph fourteen of said petition, respon¬ 
dent admits the averments thereof. 

183 15. 

Answering paragraph fifteen of said petition, respondent 
avers that whether the petitioner has a service connected 
disability is immaterial for ])urposes of total disability in¬ 
surance. Respondent further avers petitioner was not en¬ 
titled to reinstatement of total disability insurance, and the 
granting to petitioner total disability insurance on June 1, 
1931 was in error, as the petitioner was not then in good 
health and did not submit evidence of good health satisfac¬ 
tory to respondent, as Administrator of Veterans’ Affairs. 

16. 

Answering paragraph sixteen of said petition, respondent 
says that the regulations referred to in said paragraph re¬ 
late generally to the reinstatement of Government Life In¬ 
surance policies and the note, “If the total disability pro¬ 
vision described in paragraph 21 has been added to the 
policy, the total disability provision may be reinstated 
only if the applicant is in good health and submits the re¬ 
port of a full physical examination”, is to direct attention 
to the fact that the Total Disability Provision can only be 
reinstated upon evidence of good health satisfactory to re¬ 
spondent, as Administrator of Veterans’ Affairs. 

17. 

Answering paragraph seventeen of said petition, respon¬ 
dent denies the averments thereof. 
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18. 

Answering paragraph eighteen of said petition, respon¬ 
dent denies the averments thereof. 

19. 

Answering paragraph nineteen of said petition, respon¬ 
dent admits that the allegations relative to reinstatement of 
lapsed insurance issued under Section 310 of the World 
War Veterans’ Act as amended are correct, however, such 
provisions apply only to United States Government 
184 Life Insurance and have no application to total dis¬ 
ability insurance as provided under Section 311. Re¬ 
spondent admits that evidence of good health satisfactory 
to the Administrator of Veterans’ Affairs was necessary 
in order to effect reinstatement of total disabilitv insurance. 
Respondent denies the remaining averments of said para¬ 
graph nineteen. 

20 . 

Answering paragraph twenty of said petition, respon¬ 
dent says that ho was authorized to reinstate the Total Dis¬ 
ability Provision of said petitioner’s policy upon compli¬ 
ance by petitioner with the law and regulations. Respon¬ 
dent denies that petitioner furnished proof of good health 
satisfactory to respondent as required by law. Respondent 
denies the remaining averments of said paragraph twenty. 

21 . 

Answering paragraph twenty-one of said petition, re¬ 
spondent denies that the petitioner has furnished proof 
satisfactory to your respondent to justify reinstatement of 
total disability insurance and that he has presented a case 
which warrants the intervention of this Honorable Court. 

Further answering said Petition and Rule to Show Cause, 
respondent shows to this Honorable Court that petitioner, 
while in the military service, was duly granted $10,000.00 
Yearly Renewable Term Insurance, upon which he paid pre¬ 
miums to include the month of December, 1918. Thereafter, 
his insurance lapsed and was reinstated on several occa¬ 
sions, and, thereafter, he reinstated and converted said in¬ 
surance into a Five Year Convertible Term Policy (K-703,- 
144). That said converted policy lapsed and was reinstated 
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September 1, 1928 and continued in fo rce until June 1, 1931. 
Effective June 1, 1931, uiion ap])lication filed by petitioner, 
the Five Year Convertible Term Policy was chanj^ed into a 

20 Pavment Life Policv. In connection with his 20 

* * 

185 Payment Life Policy, i)etitioner also applied for total 
disability insurance as provided under Section 311 of 
the 'SVorUl War Veterans’ Act, 1924, as amended (38 U. S. 
C. A. 512b). Petitioner's application for total disability 
insurance was approved. However, such approval was in 
error, for the reason that he did not submit evidence of ijood 
health satisfactory to resi)ondent as Administrator of Vet¬ 
erans’ Affairs. Premiums were jiaid on said 20 Peyment 
Life Policv and on the total disabilitv insurance through 
Xovember, 1931. Said insurance lapsed for the nonpay¬ 
ment of })remiuni due December 1,1934. 

On February 25, 1935, ])etitioner applied for reinstate- 
i^ment of his 20 Payment Life Policy, including total disabil- 
^ity insurance. His a])[)lication for reinstatement of his 20 
\ ^payment Life Policy, eNclusive of total disability insurance, 
It iwas approved and the 20 Payment Life Policy was rein- 
^ated but his a])plication for reinstatement of the total 
^'disability insurance was rejected because the applicant did 
^ not submit evidence of good health satisfactory to your re- 
^ spondent, as Administrator of Veterans’ Affairs. The peti¬ 
tioner’s application for reinstatement of the 20 Payment 
Life Policy was approved on the basis that he was then in 
as irood health as he was on December 1. 1934. the due date 
of the ]iremium in default^ 

Respondent submits HiaT Section 304 of the World War 
'^^eterans’ Act (38 U. S. C. A. 515) is not applicable to total 
l^>^disability insurance authorized under Section 311 of the 
'orld War Veterans’ Act as amended (38 U. S. C. A. 
for the reason that said Section 311 authorizes the 
^granting of total disability insurance only upon evidence of 
good health satisfactory to the Administrator. Reinstate- 
^ment of total disability insurance is governed by the Total 
sDisability Provision, quoted in respondent’s answer to par- 
^^agraph elev’en of the ])etition filed herein. 

Respondent resjiectfully submits that, under the 
H86 auth.oritv vested in him bv law, it is solelv for him to 
determine whether an applicant has met the require- 
its for reinstatement of total disabilitv insurance. The 
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Total Disability Provision previously granted petitioner 
had come to an end; liability under it had wholly ceased; 
a new application was required, together with proof of an 
e.visting condition sufficient to satisfy resjiondent before 
reinstatement could be made- Respondent avers that, un¬ 
der the evidence presented, petitioner has failed to show 
that he was in good iiealth at the time he made application 
for reinstatement of the total disability insurance. Re¬ 
spondent avers that granting of the total disability insur¬ 
ance effective June 1, 1931 was in error. The fact that the 
Veterans’ Administration had previously granted total dis¬ 
ability insurance to the petitioner does not authorize re¬ 
spondent to repeat the error. 

And having fully answered, respondent prays that the 
Rule to Show Cause issued therein be discharged, that the 
Petition be dismissed, and that he have his reasonable costs. 

FRANK T. HINES 
Administrator of Veterans* Affairs. 

LESLIE C GARNETT 
United States Attorney. 

JOHN J WILSON 
Assistant United States Attorney. 

GEORGE P HUGHES 
Acting Solicitor, Veterans* Administration. 

I, Frank T. Hines, Administrator of Veterans’ Affairs, 
do solemnly swear that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the 
matter and things therein stated, of personal knowledge 
are true, and those stated on information and belief are 
believed to be true. 

FRANK T. HINES 
Administrator of Veterans* Affairs. 

187 Subscribed and sworn to before me this 9th day of 
July, 1937. 


(Seal) 


MATILDA REDEKER 
Notary Public, District of Columbia. 
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Replication to Answer of Respoyident 
Filed August 14 1937 

* • # % » • 

Comes now Petitioner in the abov’e entitled cause, in his 
own proi)er person, and for replication to tlie answer and 
return to the rule filed by Respondent herein, respect- 
fullv shows to this Honorable Court that the relief praved 
for should be granted, because of the following: 

Petitioner denies the respondent’s averment in ])ara- 
graphs 4, 15, and 21, of his answer that the inclusion of 
the Total Disability Provision in Petitioner’s United Stales 
Government Life (Converted) insurance policy Xo. K-703,- 
144 was in error, for the reason that on June 11, 1931 
when Petitioner made application for the conversion of 
his United States Government Insurance policy and for the 
inclusion of the said Total Disability Provision he qualified 
under the then e.xisting good health standard established 
by the Kesj)ondent for issuanee of Government insurance, 
which standard was changed by the Respondent on Feb¬ 
ruary 9, 1932, eight months after Petitioner’s policy be¬ 
came effective, only insofar as issuance of new insurance 
was concerned, the general standards for reinstatement 
remaining unaffected, and Petitioner further says that the 
physical examination of your Petitioner at the time of his 
application for the inclusion of the Total Disability Pro¬ 
vision in his Poliev Xo. K-703,144 was made bv Dr. L. W. 
McKenzie, Chief of the Medical Section, Veterans’ Admin¬ 
istration, and also a member of the Insurance Claims 
Counsel, Veterans’ Administration, said medical re- 
188 ])ort clearly rev’ealing the blindness in your Petition¬ 
er’s left eye; and Petitioner further says that the 
said Dr. L. M’. McKenzie, in his capacity of Chief of the 
Medical Section, subsequently api)roved said application 
as acceptable under the requirements of section 311, World 
War Veterans’ Act, 1924, as amended, for the inclusion of 
said Total Disability Provision in your Petitioner’s pol¬ 
icy, by initialing the stamped notation “Acceptable under 
Regulation Sec. 311’’, on the face of said application. And 
this the Petitioner is ready to verify. 

THOMAS E. LYOXS 
Petitioner. 
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Demurrer to the Replication. 

Filed August 27 1937 

Now comes the respondent Frank T. Hines, Administra¬ 
tor of Veterans’ Affairs, by Leslie C. Garnett, United 
States Attorney, and says that the replication heretofore 
filed herein is bad in substance. 

LESLIE C GARNETT 
United States Attorney. 

JOHN J WILSON 
Asst. United States Attorney. 

Note: Among the matters of law intended to be argued 
at the hearing upon the foregoing demurrer are the follow¬ 
ing: 

1. Said replication fails to allege proper grounds for 
the granting of a writ of mandamus. 

2. This demurrer searches the record, and therefore 
operates as a demurrer to the petition for man¬ 
damus. 

3. Said petition fails to allege proper grounds for the 
issuance of a writ of mandamus. 

4. Said petition seeks to have this Honorable Court 
control respondent’s exercise of discretion, which 
cannot be controlled by mandamus. 

5. And for other reasons apparent upon the record. 

189 Final Order Sustaining Demurrer and 

Dismissing Petition 

Filed November 24 1937 

• •***« 

This cause came on for hearing upon the petition filed 
herein, the rule to show cause issued thereon, the answer 
thereto, the replication to the answer to said petition and 
the demurrer to said replication of plaintiff to defendant’s 
answer, and after consideration thereof, it is by the Court 
this 24 day of November, 1937, 
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ORDERED that the said demurrer to plaintiff’s replica¬ 
tion to defendant’s answer be, and the same is hereby sus¬ 
tained; whereupon, the plaintiff elects to stand upon his 
petition, and it appearing to the court that said petition is 
insufficient it is 

FURTHER ORDERED that said petition be and the 
same is hereby dismissed, and the rule to show cause issued 
thereon discharged. 

DANIEL W. O’DONOGHUE 

Justice 

Approved as to form: 

THOMAS E. LYONS, 

Pro Se 

From the foregoing final order the plaintiff appearing 
in open court in proper person notes an appeal to the 
United States Court of Api)cals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of $100.00 ^\’ith leave to deposit 
$50.00 cash with the Clerk in lieu thereof. 

DANIEL W. O’DONOGHUE 

Justice 


190 Memorandum 

DECEMBER 1-1937. 

$50.00 cash deposit in lieu of Bond on Appeal. 


Assignment of Errors 
Filed December 7 1937 

#•*#*** 

Comes now the petitioner, in his own proper person, and 
assigns for error; 

1. The Court erred in sustaining the respondent’s de¬ 
murrer. 

2. The Court erred in dismissing the petition. 

3. The Court erred in refusing to issue the writ of man¬ 
damus. 
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4. The Court erred in holding that there was no suhslan- 
tial evidence before it to give it jurisdiction over the con- 
troversv. 

5. Tile Court erred in failing to hold that respondent 
was not dealing at arm’s length with petitioner and that 
the petitioner was, in effect, a ward of the respondent. 

6. The Court erred in not holding the respondent owed 
a duty to the petitioner as his ward, to apprise him before 
la])se of the change in the standard of good health required 
for the reinstatement of Total Disability Insurance. 

7. The Court erred in holding that the respondent’s de¬ 
cisions in regard to the reinstatement of total disability 
Iirovisions are final and conclusive, and not subject to re¬ 
view by the Courts. 

8. The Court erred in holding that the reinstatement of 
the petitioner’s total disability provision was not a right 
but a matter of discretion resting with the respondent. 

9. The Court erred in holding that Sec. 304 of the 
191 World War Veterans’ Act was not applicable to 
Total Disability Insurance. 

10. The Court erred in holding that the total disability 
l)rovision was a contract separate from the regular insur¬ 
ance policy. 

11. The Court erred in holding that the respondent, with¬ 
out notice to the insured, could establish a stricter stand¬ 
ard of good health for reinstatement than for the original 
issuance of Total Disability Insurance. 

12. The Court erred in holding that the respondent could 
establish one standard of good health for the reinstatement 
of regular insurance and a different and stricter standard 
of good health for the reinstatement of Total Disability 
Insurance. 

13. The Court erred in holding that the respondent was 
not acting arbitrarily, capriciously, and contraiyr to law 
in requiring the petitioner to submit to a physical exam¬ 
ination for reinstatement of his total disability provision. 

14. The Court erred in not holding that under section 
307 of the World War Veterans’ Act, the respondent was 
estopped from contesting the reinstatement of petitioner’s 
total disability provision on the grounds that i>otitioner 
was not in good health at time of issuance or of application 
for reinstatement. 
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15. The Court erred in not holding that the requirement 
of a physical examination for the reinstatement of peti¬ 
tioner’s total disability provision jeopardized the rein¬ 
statement of the regular insurance contract for which no 
physical examination was required. 

16. The Court erred in failing to hold that the insurance 
contract was ambiguous and therefore should be construed 
liberally in favor of the insured. 

17. The Court erred in holding that commercial 
192 insurance practices may be followed by the respon¬ 
dent in cancelling lapsed total disability provisions. 

THOMAS E. LYONS 
pro se 

Dec 7, 1937 

Service Acknowledged: 

LESLIE C GARNETT 
United States Attorney, 

Attorney for Respondent. 


Designation of Record 
Filed December 7 1937 

*•*«>*#* 

Conies now the petitioner in the above-entitled cause, in 
proper person and designates the following to be included 
in the transcript of the record: 

1. Petition for writ of mandamus, together with exhibits 
thereto, filed June 11, 1937. 

2. Rule to show cause, filed June 12, 1937. 

3. Respondent’s answer to petition and return to rule 
to show cause, filed July 12, 1937. 

4. Petitioner’s replication to respondent’s answer, filed 
August 14, 1937. 

5. Respondent’s demurrer to petitioner’s replication, 
filed August 27, 1937. 

6. Final order sustaining demurrer and dismissing peti¬ 
tion together wfith notation of appeal, filed November 24, 
1937. 
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7. Assi^ment of errors, filed December 7, 1937. 

8. This designation. 

THOMAS E. LYONS 
pro se 

Dec 7, 1937 

Service Acknowledged: 

LESLIE C GARNETT 
United States Attorney, 

Attorney for Respondent. 

193 District Court of the United States 

for the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 192, both inclu¬ 
sive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 89060 at Law, 
wherein The United States of America ex relatione Thomas 
E. Lyons is Petitioner and Frank T. Hines, Administrator 
of Veterans’ Affairs, is Respondent, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 8th day of February, 1938. 

C. E. STEWART, 

(Seal) Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1938 

No. 7108 

SPECIAL CALENDAR 


The United States of America, ex relatione 
Thomas E. Lyons, Appellant, 

vs. 

Frank T. Hines, Administrator of Veterans^ Affairs 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF OF APPELLANT 


STATEMENT OF THE CASE. 

This action is for a writ of mandamus to direct appellee 
to reinstate a Total Disability provision in appellant’s 
contract of United States Government life (converted) in¬ 
surance. 

THOMAS E. LYONS enlisted in the United States 
Army on August 4, 1917, and was honorably discharged 
November 30, 1918, and while in the service he purchased 
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a $10,000 War Kisk Insurance policy. As a result of a head 
injury suffered in line of duty in the active military service, 
he lost the sight of his left eye. 

On July 8, 1921, a service connected permanent partial 
disability award was made to the appellant by the Veter¬ 
ans’ Bureau and monthly compensation ordered. Follow¬ 
ing discharge appellant’s policy was lapsed and reinstated 
several times up to the lapse of November 1921. The policy 
then remained lapsed until .July 1, 1927, at which time ap¬ 
plication was made for reinstatement and conversion to a 
5-year Convertible Term Policy. Reinstatement was ef¬ 
fected after thorough physical examination and under ap¬ 
pellee’s Regulation 15. The policy lapsed again at the 
end of June 1928 and was reinstated September 1, 1928. 

Effective June 1, 1931, petitioner’s said Five Year Con¬ 
vertible Term Policy was converted into a twenty-payment 
Life Policy, and after a thorough physical examination by 
the Chief of the Insurance Medical Section of the Veter¬ 
ans’ Bureau, a Total Disability Provision was included in 
his policy in accordance with the terms of Section 311 of 
the World War V'eterans’ Act. Premiums were paid 
through November 1934. 

On February 25,1935, within three months from the date 
of lapse, appellant applied for reinstatement of his policy. 
Appellant, under protest, submitted to a physical examin- 
' ation and on the basis of such examination, appellee rein- 
stated the regular insurance contract under Section 304, 
but refused to reinstate the Total Disability Provision, 
stating that appellant was not then in good health and that 
the Total Disability Provision had been originally issued 
to appellant in error. 

A petition for a writ of mandamus to direct appellee to 
reinstate the Total Disability Provision in appellant’s reg¬ 
ular insurance contract was filed iii the District Court of 
the United States for the District of Columbia, June 11, 
1937 (R. 1); a rule to show cause was issued (R. 91); ap¬ 
pellee filed his answer (R. 91); appellant filed a replica¬ 
tion (R. 100); to which appellee demurred (R. 101); mem¬ 
orandum briefs were filed, arguments were heard, and on 
November 24, 1937, the court sustained the demurrer with- 



out stating any reason (R. 101). Appellant stood on the 
petition and the rule was discharged and the petition dis¬ 
missed. In open court, appellant noted an appeal and has 
perfected same. (R. 102). 

SUMMARY OF RELIEF PRAYED FOR. 

That a writ of mandamus be issued out of the District 
Court of the United States for the District of Columbia 
directed to the respondent requiring him to appear in court 
and answer the petition and show cause, if any he has, why 
the writ of mandamus should not be issued, commanding 
him to reinstate the aforesaid policy No. K. 703,144 in its 
entirety, including the aforesaid Total Disability Provision, 
under the provisions of Section 304, the World War Veter¬ 
ans’ Act, 1924, as amended: 

In the alternative: That the writ issue commanding re¬ 
spondent to reinstate the aforesaid policy No. K. 703.144 
in its entirety, including the Total Disability Provision as 
provided by Sections 8 and 19, Insurance Form No. 752, 
Revised August 1934, Veterans’ Administration: 

In the alternative: That the writ issue commanding re¬ 
spondent to reinstate the Total Disability Provision in the 
aforesaid policy No. K. 703,144, according to the standard 
of health required of the petitioner for the original issu¬ 
ance of the Total Disability Provision on June 1, 1931, 
under the provisions of Section 311, The World War Vet¬ 
erans’ Act, 1924, as amended: 

And for such other right or rights, relief or order, in¬ 
cluding all of petitioner’s costs herein as to the Court may 
seem proper and the nature of the case may require. (R. 
pp 11-12 inc.) 


The answer of the respondent, Frank T. Hines, Admin¬ 
istrator of the Veterans’ Bureau, avers that the granting 
of a Total Disability Provision on June 1, 1931, was in 
error as the petitioner was not then in good health. (R. pp. 
93, 96, 99). 

It should be noted that by demurring to petitioner’s 
replication, respondent admitted the truth of the averment 
therein that the inclusion of a Total Disability provision in 
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appellant’s United States Government life (converted) in¬ 
surance policy on June 1, 1931, was not error; that appell¬ 
ant qualified under the then existing good health standard 
established by appellee for issuance of government insur¬ 
ance; that on Februar}’ 9, 1932, appellee changed his good 
health standard only insofar as the issuance of new insur¬ 
ance was concerned; and that the physical examination of 
appellee for the original issuance of the Total Disability 
Provision was made, and the application approved, by Dr. 
L. W. McKenzie, Chief of the Medical Section, Veterans’ 
Administration. (R. 100). 

Appellant, in his petition, (R. pp. 4-9 incl), set out the re¬ 
instatement provisions of Insurance Form 752, Veterans’ 
Administration, and copies of the various revised editions 
were attached to the petition as exhibits “B”, “C”, and 
“D”. Appellee in his answer (R. pp. 94-95) averred that 
exhibits “B”, “C”, and “D” are pamphlets issued as in¬ 
formation concerning Government Life Insurance and 
premium rates, published from time to time, and, while 
they contain many references to regulations, they do not 
embody all the laws and regulations relating to the subject 
matter. 

Therefore, by stipulation of counsel (R. 106) these ex¬ 
hibits were omitted from the printed record. 

No further mention will be made of them in this brief, 
appellant relying instead on appellee’s published regula¬ 
tions, of which this court may take judicial notice. The 
pertinent regulations on which appellee relies, are printed 
as a part of this brief. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in sustaining the respondent’s de¬ 
murrer. 

2. The Court erred in dismissing the petition. 

3. The Court erred in refusing to issue the writ of man¬ 
damus. 

4. The Court erred in holding that there was no sub¬ 
stantial evidence before it to give it jurisdiction over the 
controversy. 

5. The Court erred in not holding that respondent owed 
a duty to the petitioner as his ward, to apprise him before 






lapse of the change in the standard of good health required 
for the reinstatement of Total Disability Insurance. 

6. The Court erred in holding that the respondent’s de¬ 
cisions in regard to the reinstatement of total disability 
provisions are final and conclusive, and not subject to re¬ 
view by the Courts. 

7. The Court erred in holding that Sec. 804 of the AVorld 
War Veterans’ Act was not applicable to Total Disability 
Insurance. 

8. The Court erred in holding that the total disability 
provision was a contract separate from the regular insur¬ 
ance policy. 

9. The Court erred in holding that the respondent, 'svith- 
out notice to the insured, could establish a stricter standard 
of good health for reinstatement than for the original is¬ 
suance of Total Disability Insurance, 

10. The Court erred in holding that the respondent 
could establish one standard of good health for the rein¬ 
statement of regular insurance and a different and stricter 
standard of good health for the reinstatement of Total Dis¬ 
ability Insurance. 

11. The Court erred in holding that the respondent was 
not acting arbitrarily, capriciously, and contrary to law in 
requiring the petitioner to submit to a physical examin¬ 
ation for reinstatement of his total disability provision. 

Certain of the assignments of error printed in the trans¬ 
script are not essential for a proper presentation of this 
case and have, therefore, been omitted from this brief. For 
the purpose of argument, the errors to be relied upon have 
been grouped and will be argued in this brief as follows: 

Assignments 1, 2, 3, 4, and 6 under Point I. 

Assignments 7, 8, and 11 under Point II. 

Assignments 9 and 10 under Point III. 

Assignment 5 under Point IV. 

PERTINENT STATUTORY PROVISIONS. 

The basic law out of which all benefits under a contract 
of United States government life insurance flow was en¬ 
acted on October 6, 1917 (40 Stat. 398) and with various 








amendments and codifications has been brought down to 
date and is now known as the World War Veterans’ Act, 
1924, as amended. The Act w-as originally and is now di¬ 
vided into several articles or titles, one containing general 
provisions, one containing insurance provisions, and still 
others containing provisions which are not here material. 

GENERAL PROVISIONS. 

Section 5 of the W. W. V. A., 88 U. S. C. 426: 

The director, subject to the general direction of the 
President, shall administer, execute, and enforce the 
provisions of this Act, and for that purpose shall have 
full power and authority to make rules and regulations, 
not inconsistent with the provisions of this Act, which 
are necessary or appropriate to carry out its purposes, 
and shall decide all questions arising under this Act; 
and all decisions of questions of fact and law affecting 
any claimant to the benefits of Titles II, III, or IV of 
this Act shall be conclusive except as otherwise provid¬ 
ed herein. • • • Wherever under any provision 

or provisions of the Act regulations are directed or 
authorized to be made, such regulations, unless the 
context otherwise requires, shall or may be made by 
the director. • • • 

INSURANCE PROVISIONS. 

Section 304 of the W. W. V. A., 88 U. S. C. 515: 

In the event that all provisions of the rules and reg¬ 
ulations other than the requirements as to the physical 
condition of the applicant for insurance have been 
complied with an application for reinstatement, in 
whole or in part, of lapsed or canceled yearly renew¬ 
able term insurance or United States Government life 
insurance (converted insurance) hereafter made may 
be approved if made within one year after the passage 
of this amendaton-’ Act or within two years after the 
date of lapse or cancellation: Provided, That the ap¬ 
plicant’s disability is the result of an injury or disease. 




or of an aggravation thereof, suffered or contracted in 
the active military' or naval service during the World 
War: Provided further, That the applicant during 
his lifetime submits proof satisfactory to the director 
showing that he is not totally and permanently dis¬ 
abled. * * * 

Section 310 of the W. W\ V. A. 38 U. S. C. 512a: 

Notwithstanding the provisions of sections 300 and 
301 of the World War Veterans’ Act, 1924, as amended 
(sections 511 and 512, title 38, United States Code), the 
United States upon application to the bureau, shall 
grant United States Government Life (converted) in¬ 
surance against death or permanent total disability in 
any multiple of $500 and not less than $1,000 or more 
than $10,000 to any person who has heretofore applied 
or been eligible to apply for yearly renewable term in¬ 
surance or United States Government life (converted) 
insurance: Provided, That such person is in good 
health and furnishes evidence satisfactory to the di¬ 
rector to this effect; * * * 

Section 311 of the W. W. V. A. as enacted Mav 29, 1928, 
C. 875, §16, 45 Stat. 970: 

The director is hereby authorized and directed to 
include in the United States Government life (convert¬ 
ed) insurance policy, provision whereby an insured 
who is totally disabled for a period of twelve consec¬ 
utive months, shall be paid disability benefits under 
the contract as though he or she were permanently and 
totally disabled. Such payments shall be effective as 
of the date of beginning of total disability, and shall be 
made monthly in accordance with the terms of the con¬ 
tract during the continuance of such total disability. 
Payments under this section shall be made independ¬ 
ent of any other benefit provided in the contract, and 
during the period of such payments all premiums on 
such insurance shall be waived. Regulations shall pro¬ 
vide for reexaminations of beneficiaries under this 





section; and, in the event it is found that an insured 
is no longer totally disabled, payment of benefits shall 
cease, and the provisions of the United States Grovem- 
ment life (converted) insurance policy with reference 
to permanent total disability shall apply: Provided, 
That the benefits of this section shall not prejudice 
the right of any insured who is otherwise permanently 
and totally disabled: Provided further, That the bene¬ 
fits of this section shall only be granted upon applica¬ 
tion made by the insured at the time of the original 
application for United States Government life insur¬ 
ance, or after such application at any time during the 
life of the contract, upon proof of good health satis¬ 
factory to the director. The director shall determine 
the cimount of the monthly premium necessary to cover 
the benefits of this section, and such monthly premium 
must be paid by the insured under the same teims and 
conditions as the regular monthly premium on his in¬ 
surance contract. (Italics supplied) 

Section 311 of the W. W. V. A., as amended July 3. 1930, 
38U. S. C. 512b: 

The director is hereby authorized and directed to 
htclude in United States Guveriunent life (convert¬ 
ed) insurance policies provision whereby an insured, 
who is totally disabled as a result of disease or injury 
for a period of four consecutive months or more before 
attaining the age of sixty-five years and before default 
in payment of any premium, shall be paid disability 
benefits at the rate of $5.75 monthly for each $1,000 of 
converted insurance in force when total disability bene¬ 
fits become payable. The amount of such monthly pay¬ 
ment under the provisions of this section shall not be 
reduced because of payment of permanent and total 
disability benefits under the United States Government 
life (converted) insurance policy. Such payments 
shall be effective as of the first dav of the fifth consec- 
utive month, and shall be made monthly during the 
continuance of such total disability. Such payments 
shall be concurrent with or independent of permanent 
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total disability benefits under the United States Gov¬ 
ernment life (converted) insurance policy. In addition 
to the monthly disability benefits the payment of prem¬ 
iums on the United States Government life (converted) 
insurance policy and for the total disability benefits au¬ 
thorized by this section shall be waived during the con¬ 
tinuance of such total disability. Regulations shall 
provide for reexaminations of beneficiaries under this, 
section; and in the event that it is found that an in¬ 
sured is no longer totally disabled, the waiver of 
premiums and payment of benefits shall cease and 
the United States Government life (converted) in¬ 
surance policy, including the total disability provi¬ 
sion authorized by this section, may be continued by 
payment of premiums as provided in said policy and 
the total disability provisions authorized by this sec¬ 
tion. Neither the di\'idends nor the amount payable 
ill any settlement under any United States Govern¬ 
ment life (converted) insurance policy shall be de¬ 
creased because of disabilitv benefits granted under 
the provisions of this section. The pajunent of total 
disability benefits shall not prejudice the right of any 
insured, who is totally and permanently disabled, to 
total permanent disability benefits under this United 
States Government life (converted) insurance policy: 
Provided, That the provision authorized by this sec¬ 
tion sliall not be mclu-flcd in any United States Gov¬ 
ernment life (converted) insurance policy heretofore 
or hereafter issued, except upon application, pay¬ 
ment of premium by the insured, and proof of good 
health satisfactory to the director. The benefit grant¬ 
ed under this section shall be on the basis of mul¬ 
tiples of $500, and not less than $1,000 or more than 
the amount of United States Government life (con¬ 
verted) insurance in force at time of application. The 
director shall determine the amount of the monthly 
premium to cover the benefits of this section, and in 
order to continue such benefits in force the monthly 
premiums shall be payable until the insured attains 
the age of sixty-five years or until the prior maturity 
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of the policy. In all other respects such monthly prern^ 
ium shall he payable v/nder the same terms and condi¬ 
tions as the regular monthly premium on the United 
States Government life {converted) insurance policy. 
(Italics supplied) 

REINSTATEMENT REGULATIONS. 

Pursuant to the statutory' authority contained in Section 
5 of the World War Veterans Act and quoted above under 
General Provisions, Regulation 15, Reinstatement of Lap¬ 
sed Government Life Insurance Policies, was laid down ef¬ 
fective January 2, 1922. The pertinent provisions of Reg¬ 
ulation 15 were brought forward in Regulations and Pro¬ 
cedure, Veterans’ Administration, and are contained in 
Paragraphs 3078, 3079, and 3080. 

Provision for reinstatement. 

3078. Subject to the provisions of paragraph 3 of 
the present United States Government life insurance 
policy (quoted below) or a similar paragraph in any 
policv that mav be issued under the World War vet- 
erans’ act, 1924, or any amendment or supplement 
thereto, United States Government life insurance 
■which has lapsed, or may hereafter lapse, may be re¬ 
instated upon evidence of the insurability of the appli¬ 
cant satisfactory to the Director of the United States 
Veterans’ Bureau and under the conditions stated in 
Regulations, paragraphs 3079, 3080, 3081, 3090, 3092. 

Reinstatement.—This policy if it has not been sur¬ 
rendered for a cash v'alue, may be reinstated at any 
time after lapse upon evidence of the insurability of 
the insured satisfactory to the Director of the United 
States Veterans’ Bureau, and upon the payment of all 
premiums in arrears, with interest from their several 
due dates at the rate of 5 per cent per annum, and the 
payment or reinstatement of any indebtedness which 
existed at the time of such default, with policy loan in¬ 
terest. However, if such indebtedness with interest 
would exceed the reserve of this policy at the time of 
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application for reinstatement of said policy, then the 
amount of such excess shall be paid by the insured as 
a condition of the reinstatement of the indebtedness 
and of this policy. 

Health Requirements, 

3079. United States Government life insurance 
may be reinstated: 

(a) Within three calendar months including the 
calendar month for which the unpaid premium was 
due, provided the applicant is in as good health as he 
was at the due date of the premium in default. 

(b) After the expiration of the three calendar 
months mentioned in clause (a) provided the applicant 
is in good health. 

Application and medical evidence. 

3080. The applicant for reinstatement of United 
States Government life insurance must furnish during 
his lifetime, and before becoming totally and perman¬ 
ently disabled a written application signed by him 
which shall state that he is in as good health as at date 
of lapse, or that he is in good health, in accordance with 
the requirements of the particular case; and in addition 
the applicant shall furnish such evidence relative to his 
physical condition as may be required by the director 
on such forms as the director may prescribe: Pro- 
\dded. That if the insurance becomes a claim after 
tender of the amount of the premiums required but be¬ 
fore full compliance with the requirements of this par¬ 
agraph, and the applicant was in the required state of 
health at the date that he made the tender of the 
amount of premiums, and that there is a satisfactory 
reason for his noncompliance, the director may, if the 
applicant be dead, waive any or all of the requirements 
of this paragraph, or, if the applicant be living, allow 
compliance with this paragraph, as of the date the 
required amount of premiums was received in tho bu¬ 
reau. 




Regulations 3081, 3090 and 3092, mentioned in 3078 
supra are not material here. 

Regulation 3180, paragraph “k”: 

Tills provision may be reinstated after lapse, to¬ 
gether with the policy, by compliance with the same 
terms and conditions provided for reinstatement of the 
policy of insurance to which this agreement is attach¬ 
ed. This includes the pajunent of all premiums in ar¬ 
rears with interest at 5 percent per annum, compound¬ 
ed annually. 

Regulation 3160 which pertains to Total Disability pro¬ 
visions, on July 3,1930 was made applicable by Regulation 
3159 only to Total Disability provisions issued prior to 
July 3,1930, the date upon vrMch Section 311 of the W. W. 
V. A. was amended. 

Regulation 3161: 

The total disability provision for United States 
Government life insurance authorized by Section 311 
of the World War Veterans’ act, 1924, as amended July 
3, 1930 (Section 512b, title .38, United States Code), is 
subject in all respects to the provisions of the World 
War Veterans’ act, 1924, of any amendments thereto, 
and all regulations under the World War Veterans’ act, 
1924, now in force or hereafter adopted, all of which 
together with the insured’s application, report of phys¬ 
ical examination, tender of premium, and the total dis¬ 
ability provision shall constitute the contract. 
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CONGRESSIONAL COMMITTEE REPORTS. 

Section 14, Report No. 1297, to accompany H. R. 13039, 
Senate Committee on Finance, 70th Congress, 1st Session: 

Section 13 of the bill, as amended, is the same as 
section 14 of the bill as it passed the House of Repre¬ 
sentatives, with an added proviso adopted by your 
committee on the recommendation of the Veterans’ 
Bureau to the effect that where a veteran has sur¬ 
rendered his policy for cash the terms of this new sec¬ 
tion shall not apply in so far as the amount of insur¬ 
ance so surrendered is concerned. This section author¬ 
izes the granting of converted insurance to any man 
who has heretofore applied, or has been eligible to 
apply, for either yearly renewable teim or converted 
insurance if he is now in good health and submits evi¬ 
dence to this effect satisfactory to the director. The 
committee believes that this amendment will not only 
be beneficial to the veterans but also to the United 
States Government life converted insurance fund, as 
it will permit men in good health to take out converted 
insurance, and thereby increase the number of good 
risks carrying this form of insurance. 

Section 15, Report No. 1297, to accompany H. R. 13039, 
Senate Committee on Finance, 70th Congress, 1st Session: 

Section 15 of the bill as it passed the House of Repre¬ 
sentatives has been completely rewritten by your com¬ 
mittee and is contained in section 14 of the bill, as 
amended. The House provision adds an addition ma¬ 
turing factor for insurance, namely, wherever an in¬ 
sured has been totally disabled for 12 months the 
benefits should be payable from the beginning of total 
disability through the continuance of such total disabil¬ 
ity. In the report submitted by the Veterans’ Bureau 
on this amendment it was pointed out that if the 
amendment were to be adopted it would be necessary to 
provide an additional premium to cover the cost of this 
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liberalizing of the maturing factor of Government in¬ 
surance, At the present time the premium charged on 
Government insurance covers only the death risk. So 
far the experience of the Government life-insurance 
fund has been sufficiently favorable to build up con¬ 
tingency reserves to take care of both the death losses 
and the permanent total disability losses. However, 
with this liberal definition of permanent total disabil¬ 
ity it would not have been possible to maintain the re¬ 
quired rcseiwes to meet future losses on the basis of 
the present premiums. Your committee, therefore, 
felt that rather than add this amendment to all existing 
policies that persovs now carrying Government insur¬ 
ance, or who hereafter apply for the same, should he 
given the option of taking this more liberal form of 
permanent total disability heyiefit provided they desire 
to pay the necessary premium to cover the same. 
There will be no increased cost as the result of the 
passage of this amendment. (Italics supplied) 

Section 25, Report No. 1128, to accompany H. R. 13174, 
Senate Committee on Finance, 71st Congress, 2nd Session: 

Section 25 proposes to amend section 311 of the stat¬ 
ute, which was added to the law at the last Congress 
(Public No. 585, 70th Cong.), and was designed to au¬ 
thorize the director to include in the present United 
States Government life (converted) insurance policy 
a clause providing a new maturing factor. This 
amendment provided that where an insured was totally 
disabled for a period of 12 consecutive months he 
should receive disability benefits as if he were perman¬ 
ently and totally disabled, thus authorizing the pay¬ 
ment of disability benefits of $5.75 for each $1,000 of 
insurance, the face of the policy being depleted by such 
pajTiients, Prior to this amendment the man must 
have been permanently and totally disabled before any 
disability benefit was payable under his policy. The 
amendment in the present bill, however, provides for a 




—15— 


disability benefit of $5.75 per $1,000 upon application 
of the insured, which, upon the happening of the con¬ 
tingency on which it is based, i. e., total disability for 
a period of four months or more, shall be paid inde¬ 
pendent of the present permanent and total disability 
clause in the policy and shall not deplete the face value 
of the policy. Payments begin on the first day of the 
fifth consecutive month. In the event the insured be¬ 
comes actually permanently and totally disabled with¬ 
in the meaning of the present provision in the con¬ 
verted insurance policy, he is, under the amendment, 
to receive pa\Tnents under the new total disability 
claitse concurrently vdth the payments under the per¬ 
manent and total disability clause now in the converted 
policy, pajments under the latter only depleting the 
face value. This new disability feature is limited to 
a rate of $5.75 on each $1,000 of insurance carried and 
may be less than the total amount carried but not more. 
It is to be handled as a separate liability from the 
present provision for a permanent and total disability 
and will be so shown on the records, so that the pres¬ 
ent United States Government life insurance fund 
shall not be assessed for any losses to be paid under 
this provision. This insurance will be paid for by the 
insured and will not result in any increased cost to 
the Government except so far as the cost of adminis¬ 
tration is concerned. (Italics supplied) 
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AEGUMENT AND AUTHORITIES 
. POINT 1. 

APPELLEE’S DECISIONS ON QUESTIONS OF FACT 
AND LAW, WHICH AFFECT U. S. GOVERNMENT 
LIFE (converted) INSURANCE POLICIES, ARE NOT 
FINAL AND CONCLUSIVE, WHERE SUCH DE¬ 
CISIONS ARE WITHOUT EVIDENTIAL SUPPORT, 
OR WHERE THE LAW WAS MISCONSTRUED, OR 
WHERE THE ACTION OF APPELLEE WAS ARBI¬ 
TRARY AND CAPRICIOUS, AND ARE SUBJECT TO 
REVIEW BY THE COURTS IN MANDAMUS PRO¬ 
CEEDINGS, OR UNDER SECTION 19, OF THE 
WORLD WAR VETERANS’ ACT. 

Appellee’s answer contained ^he following averment: 
“Respondent respectfully submits that, under the author¬ 
ity vested in him by law, it is solely for him to determine 
whether an applicant has met the requirements for rein¬ 
statement of total disability insurance.” 

Apparently, the Court below accepted this statement as 
excluding from judicial review, appellee’s decision on the 
reinstatement of appellant’s Total Disability provision. 

The Courts have repeatedly stated that the Appellee’s 
decisions may be challenged when the controversy falls 
within Section 19 of the Act, or when such decisions are 
wholly vdthout evidential support or are wholly dependent 
upon a question of law, or are clearly arbitrary and capri¬ 
cious. 


Silberschein vs. U. S. 266 U. S. 221. 

U. S. vs. Williams 278 U. S. 255 
Meadows vs. U. S. 32 F (2nd) 440. 

Appellant submits that the present controversy is jus¬ 
ticiable under all of the above conditions. 

Appellant’s petition contained the allegation that he was 
not required by Section 304 or appellee’s regulations, to 
submit to a physical examination foY reinstatement of his 
Total Disability provision, but that he did so under protest. 
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Therefore, the findings of such physical examination were 
not properly before appellee and in making his decision 
that appellant was not in good health, appellee acted wholly 
without evidential support (R. 3). 

Appellant’s petition contained the allegation that his 
Total Disability provision was subject to the reinstatement 
rights of Section 304. Appellee’s decision, that Section 
304 is not applicable to Total Disability pro\’isions, is 
therefore wholly dependent upon a question of law (R. 4). 

Appellant’s petition also contained the allegation that 
appellee’s action was “capricious, arbitrarj^ clearly con¬ 
trary to law, and in utter disregard of your petitioner’s 
rights in the premises” (R. 0). 

The petition in the present cause was filed in mandamus 
rather than under Section 19, for the reason that appellant 
did not have a money claim against the government. Ap¬ 
pellant had a personal action against the appellee. 

That appellant was entitled to a judicial determination 
of his rights under his Government insurance contract is 
clearly set out by the case of Hendrickson vs. U. S. 53 F. 
(2nd) 797 (C. C. A. 10 N. Mex.) in which the Court said 
this about the Government’s argument: 

“Appellant’s argument indicates that the confusion 
between compensation and insurance has not been dis¬ 
pelled by McGovern vs. U. S. (D. C. 294 F. 108; U. S. 
vs. Golden (C. C. A. 10) 34 F (2nd) 367; Runkle vs. 
U. S. (C. C. A. 10) 42 F (2nd) 804, and other cases. It 
appears to be necessary to say again that the allow¬ 
ance of compensation, resting upon the bounty of a 
grateful Government, is left to the Executive Depart¬ 
ment; that the right to insurance benefits, resting on 
a contract bought and paid for, is for the courts to de¬ 
termine. The appellee here is not asking for compen¬ 
sation; he is seeking an adjudication of his rights un¬ 
der his insurance contract. * * * Tlig Govern¬ 

ment cites cases that have not the slightest bearing 
upon the contention; for example, Silberschein vs. 
United States, 266 U. S. 221, where it was held that 
courts could not award compensation for disabilities; 
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and Meadows v. United States supra where it was held 
that Section 19 had nothing to do with an application 
for reinstatement of a defunct policy.” 

Total Disability provisions are contracts, and create 
property rights just as much as the regular life insurance 
contracts in which they are included. The right to carriage 
and reinstatement of such provisions is far more than a 
benefit—it is a contract right bought and paid for at reg¬ 
ular premium rates. Total Disability provisions are prop¬ 
erty, and it is the adjudication of a property right—the 
right to reinstatement—which the appellant here seeks. 

”War Risk Policies, being contracts, are property and 
create vested rights.” L^rnch vs. IT. S. 292 U. S. 571. 

Appellee has arbitrarily and capriciously deprived ap¬ 
pellant of a property right without due process of law, in 
contravention of the Fifth Amendment to the Constitution 
of the United States. 


POINT n. 

APPELLANT’S TOTAL DISABILITY PROVISION, 
UPON ISSUANCE OF SAME, BECAME AN INTEG¬ 
RAL AND INDIVISIBLE PART OF APPELLANT’S 
GOVERNMENT LIFE INSURANCE CONTRACT, AND 
THEREFORE WAS SUBJECT TO REINSTATEMENT 
ON THE SAME COMPARATIVE HEALTH BASIS AS 
THE CONTRACT IN WHICH IT WAS INCLUDED. 

Perhaps the most practical way for appellant to support 
this contention is by a brief review* of the le.gislation and 
regulations applying to the issuance and reinstatement of 
his Total Disability provision. 

Section 311 as first enacted on May 29, 1928 (page 7 of 
this brief) clearly indicated that the Total Disability Pro¬ 
vision w*as nothing more than a w*aiver of premium clause 
in the regular policy and said nothing of separate reinstate¬ 
ment regulations. The report of the Senate Committee 
on Finance also indicated this, (Report 1297, 70th Cong., 
1st Sess., page 13 of this brief). 
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Appellee obeyed this mandate of Congress and drafted a 
Total Disability Provision which he incorporated word for 
word into his regulations as Reg. 3160. Paragraph “k” 
of Reg. 3160 (page 12 of this brief) specifically provides 
that Total Disability Provisions which have lapsed may 
be reinstated by compliance with the same terms and con¬ 
ditions applying to the reinstatement of the policy of in¬ 
surance to which they are attached, one of which conditions 
is that where the lapse is less than three months, reinstate¬ 
ment shall be made on a comparative health basis. 

On July 3, 1930, Congress amended Section 311 (page 
8 of this brief) primarily to correct appellee who had mis¬ 
construed the Section and so drafted the original Total 
Disability Provision that total disability benefits paid 
thereunder were deductible from the face of the policy. 
The Senate Finance Conunittee report at the time of the 
amendment again clearly indicated that the provision was 
to remain a clause in the regular insurance contract (Re¬ 
port 1128, 71st Cong., 2nd Sess., page 14 of this brief). 

Appellee thereupon laid down Reg. 3159 which made 
Reg. 3160 applicable only to Total Disability Provisions 
issued prior to July 3, 1930. 

Although the amended Section 311 still specifically pro¬ 
vided that all Total Disability provisions were to be includ¬ 
ed in the regular insurance contracts, appellee thereupon 
drafted a new Total Disability provision, which he incorp¬ 
orated into his regulations. The wording of this new pro¬ 
vision no longer permitted reinstatement upon the same 
comparative health basis as the regular contract—instead 
it provided for reinstatement only upon proof of good 
health satisfactory to appellee. 

Since he was not authorized by Section 311, appellee, in 
making this change in the wording of the Total Disability 
provision apparently acted under the general authority of 
Section 5, (page 6 of this brief) which only authorizes 
him to lay down regulations not inconsistent with the pro¬ 
visions of the Act. 

On July 3, 1930, when Section 311 was amended, appellee 
also laid down Regulation 3161 (page 12 of this brief). 
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By virtue of this Regulation, the Total Disability pro¬ 
vision became subject in all respects to the Act, its amend¬ 
ments, and all regulations issued thereunder. Therefore, 
appellant is also clearly entitled to reinstatement under 
Section 304 of the Act (page 6 of this brief) and Regula¬ 
tion 3078 and 3079 (pages 10 and 11 of this brief). 

Section 304 made reinstatement of appellant’s entire 
policy purely a ministerial duty since he applied within two 
years of date of lapse, was not totally and permanently dis¬ 
abled and his disability was service connected. 

Regulations 3078 and 3079 made reinstatement of ap¬ 
pellant’s entire policy purely a ministerial duty, since ap¬ 
plication was made within three months from date of lapse 
and the required statement was submitted to the effect that 
appellant was in as good health as on date of lapse. 

From the above review of legislation and appellee’s 
regulations, it is clear that appellant’s Total Disability 
provision is inseparable from his regular contract and, 
therefore, subject to reinstatement on the same comparative 
health basis. 

Appellee, however, is of quite a different mind, and his 
contention as to appellant’s reinstatement rights is set 
out in the following extract from his answer: 

“Reinstatement of Total Disability insurance is 
governed by the Total Disability provision 
The Total Disability provision previously granted 
petitioner had come to an end; liability under it had 
wholly ceased; a new application was required, together 
with proof of an existing condition sufficient to satisfy 
respondent before reinstatement could be made.” 

Let us see how this contention of appellee stands up when 
tested for legalitv. 

It is admitted that the wording of appellant’s Total Disa¬ 
bility provision requires “evidence of good health” before 
reinstatement may be made—but since Congress never au¬ 
thorized the separation of the provision from the regular 
insurance contract or the imposition of a more severe health 
requirement for reinstatement of Total Disability provi- 
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sions than for regular insurance, what legal basis then did 
appellee have for so wording the provision? 

It is true that the language of the Total Disability pro¬ 
vision has been incorporated into appellee’s regulations, 
but appellee’s regulations are not a cloak which he may 
drape about his inconsistent constructions of the Act to 
give them the color of legality—witness the language of the 
Supreme Court on this point: 

“The only authority conferred, or which could be 
conferred, by the statute is to make regulations to car¬ 
ry out the purposes of the Act—not to amend it.” 

Miller v. U. S. 294 U. S. 435. 

Since by paragraph “k” of Reg. 3160, appellee had al¬ 
ready recognized and obeyed the intent of Congress as ex¬ 
pressed in the original Section 311, it would seem that the 
unchanged continuance of appellee’s established practice 
as to reinstatement of Total Disability Provisions would be 
mandator}’, unless the language of the amended Section 311 
specifically authorized and directed such a change. 

Appellant submits that nowhere in the language of Sec¬ 
tion 311, as amended July 3, 1930, is there one single word 
from which appellee might even infer any authority to treat 
the Total Disability provision as a separate contract, or to 
lay down the separate regulations under which he now 
seeks to utterly destroy appellant’s rights in his Total Dis¬ 
ability provision. 

In other words, through his erroneous construction of 
Section 311, appellee now deprives appellant of the right 
to reinstate his Total Disability provision on the same com¬ 
parative health basis upon which all other forms of United 
States government life insurance are reinstated. The rein¬ 
statement of government life insurance, lapsed less than 
three months, on a comparative health basis has long been 
an admitted practice of appellee. This comparative health 
basis means merely that appellant in applying for rein¬ 
statement within three months from date of lapse, had only 
to submit a statement stating that he was in as good health 
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as he was on the date of lapse. Therefore, appellee in re¬ 
quiring appellant to submit to a physical examination for 
reinstatement, was acting without authority of law. 

In U. S. V Madigan, 300 U. S. 500, decided Mar. 29, 1937, 
the Supreme Court held that a construction of a new section 
added to an existing statute, as by implication modifying a 
settled construction of an earlier section, is not favored. 
Since in laying down this rule of law in the Madigan case 
the Supreme Court accepted the Government’s contention, 
appellant seeks to have the same rule applied to his case, 
for to use a homely expression, “It’s a poor rule that won’t 
work both ways.” 

Appellee seems to overlook the fact that appellant’s Total 
Disability provision is an insurance contract bought and 
paid for and as such is entitled to all legal rights accruing 
to contracts. It did not cease and terminate upon lapse— 
for if this were true the provision would be subject only to 
revival and not to reinstatement as provided by appellee’s 
own words. 

In Stamey et. al v U. S. 42 F (2nd) 879, the Court held: 
“Reinstatement places an insured in the same position he 
oc'cupied before forfeiture and does not imply a new con¬ 
tract as in the case of conversion.” 

Since appellant still has reinstatement rights in his pro¬ 
vision, those rights must bo carefully weighed for appel¬ 
lant’s Total Disability provision is not a gratuity subject 
to the whim and caprice of appellee, it is a valid contract 
issued under Title III (Insurance) of the Act, and contains 
a property rigid. Hendricksen v. U. S.; Lynch v. U. S. 
supra. 

Stripped of all frills, the authority for appellee’s deci¬ 
sion on appellant’s right to reinstatement is based solely 
upon the language of the Total Disability Provision itself. 
From the legislative history of Section 311, supra, it is 
obvious that the destruction of appellant’s reinstatement 
rights by the vague terms of the Total Disability provision, 
as redrafted by appellee on July 3, 1930, and arbitrarily 
construed by him, is a direct repudiation of the intent of 
Congress and an evasion of a ministerial duty imposed upon 
appellee by law. 

In Wilbur v. JJ. S. ex. rel. Krushnic, 280 U. S. 306, the 
Supreme Court of the United States held: 
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“It is of course settled that if a duty imposed by 
law is plain, an administrative officer must perform 
that duty and is subject to mandamus if he refuses. He 
cannot rely upon the mere necessity of reading a stat- | 
ute or decision in respect of its applicability to facts 
before him and thereby capriciously, under the pie- i 
tense of the exercise of discretion avoid a plain duty.” | 

I 

! 

Appellee’s decision on appellant’s right to reinstatement | 
is dependent upon the validity of the provision itself, or in 
other words, wholly dependent upon a question of law. I 
While it has been pointed out that according to the Act, 
the intent of Congress, and the appellee’s own regulations, i 
that appellant’s regular insurance policy and his Total Dis¬ 
ability provision are one, single contract, let us now examine 
appellant’s reinstatement rights, if, for the sake of argu¬ 
ment his Total Disability provision be considered as a sep¬ 
arate contract: i 

Regulation 3078 supra further provides that subject to | 
the following paragraph (quoted below) or a similar para¬ 
graph in any policy that may be issued under the World 
War Veterans Act, 1924, or any amendment or supplement 
thereto, that United States Government Life insurance I 
which has lapsed, may be reinstated under the conditions 
stated in Regulation 3079, paragraph (a) supra of which 
provides that reinstatement may be 7nade within three mon- \ 
ths without a physical examination if applicant is in as 
good health as he was at due date of premium in default. \ 

“Reinstatement—This policy if it has not been sur¬ 
rendered for a cash value, may he reinstated ai any \ 
time after lapse upon evidence of the insurability of \ 
the insured satisfactory to the Director of the United \ 
States Veterans* Bureau, artd upon the payment of all 
premiums hi arrears, with interest fr07n their several \ 
due dates at the rate of 5 per cent per annum. • • • •. : 

Obviously no one but appellee could fail to notice the | 

similarity between the above paragraph of Regulation i 
3078 and the following paragraph in appellant’s Total Dis¬ 
ability provision: 
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“This provision shall terminate and be of no further 
force and effect if any premium on the policy or on this 
provision be not paid when due or within the grace pe¬ 
riod of thirty-one days thereafter. If a premium be not 
paid as stipulated, then this provision shall cease and 
terminate, but may he reinstated upon evidence of good 
health satisfactory to the Administrator of Veterans* 
Affairs, and upon the payonent of all premiums in ar¬ 
rears with interest at the rate of five per centum per 
annum from the due date of each premium.** 

The references to reinstatement in these two paragraphs 
are identical except for two words: the first paragraph 
uses “insurability” and the second, “good health.” The 
term “insurability” in insurance parlance is highly con¬ 
troversial but the application of paragraph (a) of Regu¬ 
lation 3079 reduces “evidence of insurabilitv” to “evidence 
of good health comparable to that existing at the time of 
lapse.” 

Insofar as appellant’s reinstatement rights are con¬ 
cerned, the reinstatement clauses of the above paragraphs 
may be considered as identical. 

POINT m. 

APPELLEE HAD NO AUTHORITY TO CONSTRUE 
THE WORDS “GOOD HEALTH” IN A MORE EXACT¬ 
ING MANNER FOR REINSTATEMENT OF APPEL¬ 
LANT’S TOTAL DISABILITY PROVISION THAN HE 
DID FOR ITS ORIGINAL ISSUANCE, OR THAN HE 
NOW DOES FOR THE REINSTATEMENT OF REGU¬ 
LAR INSURANCE. 

It is not permissible for appellee to blow hot and cold to 
the prejudice of appellant in applying the good health re¬ 
quirement for reinstatement. 

What is the physical disability which now bars appellant 
from being in good health for the purpose of reinstatement? 
Is it some new health condition or disability which has 
arisen since appellant took out his Total Disability Provi¬ 
sion at the invitation of the appellee in 1931? 
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It is astounding to note that the physical disability, 
namely: “blindness in appellant’s left eye,” which occurred 
during appellant’s performance of military duty to his 
country, and which appellee now sets up as a bar to rein¬ 
statement, is the same disability which existed at the time 
of appellant’s reinstatement in 1927 and conversion in 
1931, and despite which appellant satisfied appellee’s good 
health requirements after rigid physical examinations on 
both occasions. 

That appellant satisfied the good health requirement in 
1931, when his Total Disability Provision was issued, and 
that no change in appellant’s health has since occurred, 
is admitted by appellee’s demurrer. Therefore, for ap¬ 
pellee to take advantage of appellant’s unintentional lapse 
to enforce a stricter interpretation of his good health 
requirement, without previous notice to appellant, is a 
shockingly arbitrary and capricious exercise of appellee’s 
authority. 

Appellee’s good health requirement for reinstatement 
should be uniform and unvariable for the several types of 
government insurance. However, it is clear from the peti¬ 
tion filed in this case that appellee does vary his good 
health requirement and is now arbitrarily enforcing the 
good health requirement on Total Disability provisions, and 
otherwise on all other types of insurance. It is admitted 
by appellee in the answer that he declared appellant not to 
be in “good health” owing solely to blindness in appellant’s 
left eye. (R.93). Let us see how he interprets the term “good 
health” for the reinstatement of regular insurance, origi¬ 
nally granted under Section 310 of the Act, (page 7 of 
this brief) to veterans who had also lost the sight of an eye, 
or an arm or a leg, or were totally deaf in one ear. 

Under Section 310 veterans had to be in good health and 
furnish evidence satisfactory to appellee to that effect be¬ 
fore insurance could be granted to them. The report of 
the Senate Committee on Finance, 70th Congress, 1st Ses¬ 
sion, Section 14, Report No. 1297 (page 13 of this brief) on 
the proposed addition of Section 310 to the Act, read in 
part as follows: “The Committee believes that this amend- 
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ment will not only be beneficial to the Veterans but also to 
the United States Government life converted insurance 
fund, as it will permit men in good health to take out con¬ 
verted insurance, and thereby increase the number of good 
risks carrying this form of insurance.” (Italics supplied). 

Appellee construed the language of Section 310 to mean 
that veterans who had lost the sight of an eye, or an arm 
or a leg, or were totally deaf in one ear, w’ere in “good 
health” for the purposes of such insurance, and did in fact 
freely issue policies to men with this class of disability. 

Under Regulation 15, now Regulations 3078 and 3079(b), 
veterans, including those with this class of disability, after 
a lapse of more than three months, must submit to a phys¬ 
ical examination and be in good health before reinstatement 
can be made in compliance with the regulations. 

Appellee, admits in his answer, that he has been and is 
now reinstating policies issued under Section 310, to veter¬ 
ans with this class of disability, after lapsing more than 
three months. (R. 97). 

It is difficult to see how appellee, under the law, can re¬ 
instate the insurance of these veterans after lapse of three 
months or more, as being in good health in accordance with 
Reg. 3079 (b) and still refuse to reinstate appellant who 
has an identical physical condition and who applied for 
reinstatement within three months. 

The answer lies in the memorandum order approved by 
the appellee on February 7, 1933. (R. 89-90). 

By a memorandum order, approved February 9, 1932, 
(incorporated in memorandum order of February 7, 1933) 
appellee discontinued the issuance of new insurance under 
Section 310 to veterans who had lost the sight of an eye, or 
an arm or a leg, or were totally deaf in one ear. Yet by 
the memorandum order, approved February 7. 1933, ap¬ 
pellee now permits these veterans who have lapsed their 
insurance more than three months, and therefore, for re¬ 
instatement must be in good health and furnish proof of it 
satisfactory’ to the appellee—to reinstate as being nther- 
toise in good health. This is in effect reinstating them as 



in good health. Obviously, appellee is arbitrarily constru¬ 
ing the term “good health” more rigidly for the reinstate¬ 
ment of appellant’s Total Disability Provision, then he is 
for the reinstatement of insurance contracts, originally is¬ 
sued under Section 310. 

Appellee, in his answer, makes the amazing statement 
that the benefits of this memorandum order “apply only to 
U. S. Government Life Insurance and have no application 
to total disability provisions as provided under Section 
311.” (R. 97). 

Is it possible that the appellee is construing Total Dis¬ 
ability provisions as something other than United States 
Government life insurance? 

Section 311 of the Act, expressly provides that Total Dis¬ 
ability provisions shall be inclvded in U. S. Government 
life (converted) insurance policies. 

Notwithstanding this mandate of the Congress, appellee, 
by his arbitrary construction of Section 311, as amended 
July 3, 1930, attempts to deprive appellant of the right to 
reinstatement on a comparative health basis. This right, 
appellee by long established practice, grants to all regular 
policy holders whose insurance has lapsed less than three 
months, including veterans holding policies issued under 
Section 310, and veterans holding Total Disability pro¬ 
vision issued under the original section 311. 

It would seem in order to again remind appellee that, in 
construing a new or an amended Section of the Act, he can¬ 
not by implication modify his settled construction of the 
earlier sections. 

U. S. vs. Madigan, 300 U. S. 500 

Ibanez vs. Hongkong Banking Corp. 246 U. S. 621 

IT. S. vs. Munday 222 U. S. 175 

If there ever was a case where the power of the court 
should control the utterly unwarranted action of an auto¬ 
cratic. executive official, it is the instant case. 
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POINTIV. 

APPELLEE OWED A DUTY TO APPELLANT, AS 
HIS WAKD, TO INFORM HIM, BEFORE LAPSE, OF 
ANY CHANGE IN THE STANDARD OF HEALTH 
REQUIREMENT WHICH IMPERILED APPELL¬ 
ANT’S REINSTATEMENT. 

Ordinarily, ratings for compensation are immaterial in 
actions on Government life insurance contracts. However, 
in the instant case, appellant’s compensation rating is of 
material importance for it established in effect, a guardian 
and ward relationship and no longer could appellee deal 
with appellant at arm’s length. In U. S. vs. Patryas, 90 F 
(2nd) 715, C. C. A. 7th Ill. (affirmed by the United States 
Supreme Court, February 28,1938, No. 445) the Court said 

this about Patrvas who also had a disabilitv award: 

• » 

“Here, the Government was better informed of the 
state of the physical and mental condition of the in¬ 
sured than Patrvas was himself. The Government had 

% 

a difficult situation to deal with. Not only was there 
doubt about the lapse of the original War Risk policy, 
written during the insured’s ser\’ices, but there were 
anxieties over the moral obligation which the Govern¬ 
ment had so willingly and generously assumed toward 
all the world war veterans. It was in the face of this 
situation, the facts of which were so well known to the 
Government, that the insured who occupied somewhat 
the status of a ward, was ad\ised to apply for and 
secure reinstatement of the old War Risk insurance 
policy. The tcard consented to the payment of all 
premiums he had failed to pay since his discharge from 
the service through the imposition of a substantial 
lien against the reinstated policy.” (Italics supplied) 

And in White v. U. S., 270 U. S. 175, Justice Holmes in 
discussing War Risk Insurance said: “All soldiers were 
given a right to it and the relation of the Government to 
them if not paternal was at least a\'Tincular. ” 
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Appellee averred in his answer that appellant’s Total 
Disability provision was issued in error, but did not ap¬ 
pellee owe a duty to his ward to advise him of the claimed 
erroneous issuance during the three and one-half years the 
provision was in effect, instead of only after a lapse had 
occurred ? 

Appellee had full knowledge of appellant’s physical con¬ 
dition at the time appellant’s insurance policy containing 
the Total Disability provision was issued. Therefore, ap¬ 
pellee’s failure to inform his ward of any change in his 
health requirements which might impair reinstatement 
rights, was not only a violation of the spirit and intent of a 
grateful government expressed through the liberal terms 
of the World War Veterans’ Act, but was also arbitrary, 
capricious and contrary to law. 

Appellee, as a government officer, was impressed with 
the status of a fiduciary to appellant. As such it was his 
duty to deal with appellant uberrima fides, or become an 
swerable in a court of justice. 

CONCLUSION. 

Appellant’s Total Disability provision was issued only 
after complete medical examination by the insurer and full 
and fair disclosure by both parties. The provision upon is¬ 
suance, became a waiver of premium clause in appellant’s 
regular insurance policy, therefore, appellee’s arbitrary 
refusal to reinstate it not only deprived appellant of a 
property right in the provision itself, but also of an addi¬ 
tional property right in liis regular insurance policy. 

Section 311 plainly provides that the Total Disability 
provision shall be included in the regular insurance policy 
and is silent as to separate reinstatement regulations. Ap¬ 
pellee’s act in setting up separate reinstatment regulations, 
therefore, cannot avail to overcome a statute so plain in 
its commands as to leave nothing for construction. 

Since upon amendment of Section 311, on July 3, 1930, 
the language relating to the inclusion of Total Disability 
provisions in regular insurance policies was unchanged. 




appellee had no authority to redraft the form of the pro¬ 
vision, and thereby to impose any health requirement for 
■teinstatement of appellant’s provision, other than that 
required for the reinstatement of his re^lar insurance 
policy. The courts are not bound by administrative con¬ 
struction of statutes; and if that construction is not uni¬ 
form and consistent, it will be taken into account only to 
the extent that it is supported by valid reasons. 

As to appellee’s arbitrary’ and capricious application of 
the “^ood health” standard in the present case, it need 
only be said that since veterans, who have lost the sight of 
an eye, are accepted as being in good health for the pur¬ 
poses of reinstatement under one section of the Act, then 
a veteran, who has also lost the sight of an eye, is certain¬ 
ly in equally good health for the purposes of reinstatement 
under any other section of the Act. 

It is respectfully submitted that the judgment of the 
Court below should be reversed, and that the writ of man¬ 
damus should issue. 


Thomas E. Lyons, 
Appellcmt. 





